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In the Court of Appeals of the District of Columbia. 


No. 2:*,:is. 


( ' ,: <>R<;E I’l.ATKIJ ( • R EEN et ill.. Appellant.' 


V. 


W it. liam A. ( Jordon (“t ;il.. Trustees. 


a 


Supreme Court of tlie District of Columbia. 

No. 27919. In Equity. 

William A. Gordon and . 1 . Holds worth Gordon, Trustees 

Plaintiffs, 

vs. 

Lor Isa K. Norton, Mary Imogen Lewis. Easie G. G\ndeli. 
Kousbv Quesen berry, Alice Bruce, Bose Quesenberrv, Infant- 
Eastinon,! \\ Green. Louisa E. Caminack, George Phifer Green 
William Devereux Green. Zola C. Green, John Green. Ann For¬ 
rest Green. William Kichnrdson Green, Augustin de Y. Green, 
Frank K. Green. Maria Green Matthews, Georgia Forrest Green’ 
and Frank Iv. Green, Executor under Will of George F. Green’ 
Deceased, Defendants. 

United States of America, 

District of Columbia, ss: 

t Be it remembered, That in the Supreme Court of the District of 
Columbia, at the Cit\ of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 


1—2338a 
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(SEORC.E PLATE!: OREEN* ET AT,. VS. 


1 Bill to Quirt Title, etc. 

Filed July 9, 1908. 

In the Supreme Court of tin* District of Columbia. 

Equity. No. *27919. 

William A. Cordon ami .1. IIoldswortu Cordon. Trustees, 

Plain tiffs, 
vs. 

Louisa K. Norton. Mary Imooen Lewis. Ceoroe F. Creen, 
Fasie C. Candell. Rou.-hy (Juesenhcrry. Alice Bruce. Rose (Juesen- 
herry, Infant; Eustmond I*. (Ireen. and Louisa F. Cai imack, 
I )efendants. 


To the Supreme Court of the District of Columbia. Molding an 

Equity Court: 

The plaintiffs eomplain as follows; 

(1) They arc citizen- of the l nited States residing in the Dis¬ 
trict of Columbia. and Ininu this suit as executors and trustees as 
hereinafter set forth. 

(2) The defendants are all citizens of the t inted States except as 
hereinafter >et forth, and are all sued in their own right. The 
defendants Louisa 1\. Norton and Ceoigc F. (Ireen reside in the 
District of Columbia: the defendant- Mary Imogen Lewis, Rousby 
(Juesenberry and Rose (piesenherry re.-ide in the State of \ irginia, 
and the last named i- an infant over the age of fourteen years; the 
defendant Alice Bruce resides in the State of Texas; the defendant 
Fastmond I\ Creen. temporarily resides in London. England; the 

defendant Louisa F. Cammaek resides in the State of New 
2 York: and the defendant Fasie C. Candell is the wife of 
Schoniberg Candell. a subject of Creat Britain, and resides 
with her husband in London, England. 

(2) ()sceola C. (Ireen. late a citizen of the 1 nited States, domiciled 
in the District of Columbia, died in said District, on the 17th day 
of June. 1897), leaving the defendant. Fastmond P. Creen. his 
widow, and the defendant Fasie (I. Candell, who is his only child 
and heir at law. 

(4) Said Osceola C. Creen died testate; his last will and testament 
bearing date February d, 1892. and two codicils thereto dated re¬ 
spectively September 2. 189:1, and June 7. 189”), have been duly 
admitted to probate by this Honorable Court, holding a Probate 
Court, and are now of record in the office of the Register of Wills 
for the District of Columbia. A certified copy of said will and 
testament and codicils thereto is filed herewith marked Exhibit A, 
and is prayed to be read and taken as part hereof. 1 

(f>) By said will and testament the plaintiffs were appointed 
executors and trustees, and have duly qualified as such executors 
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and have acted and are still acting both as executors and trustees 
under said will and codicils. 

(<>) Said Osceola 0. Oreen was in his lifetime seized of a vested 
remainder m fee in certain real estate in the District of Columbia, 
known as “Rosedale." subject to a life estate in his sisters Maria 0. 
I exereux and Anna It. Oreen, both of whom survived him Said 
Maria G. Devereux died December 8, 1002, leaving no issue, and said 
Anna 1\. (oven, who was unmarried, died May 21, 1908. 

(7) On or about April 14. 1893, said Osceola C Green 
d sold a portion of said “Rosedale” for $153,000, said Maria O. 

Devereux and Anna It. Oreen joining in the conveyance by 
him made; a * 1 in pursuance of an agreement between him and said 
Maria O. Devereux and Anna It. Oreen coincident with said sale, 
the proceeds ot said sale, less certain commissions and expenses were 
held by said Osceola 0. Oreen. invested, and kept separate and apart 
from his general estate, and the income arising therefrom was paid 
by him to said Maria O. Devereux and Anna It. Oreen. The un¬ 
sold portion of said Itosedale remained during his life in possession 
<>f said Maria O. Devereux and Anna It. Oreen as life tenants. 

( ,ls * 1 h\ hi> will and codicils thereto said Osceola C. Oreen care¬ 
fully and distinctly separated his general estate from his estate known 
as “Itosedale.” 

The general estate of said Osceola 0. Oreen out of which he made 
provision for his sisters Maria O. Devereux and Anna R. Oreen. 
has been administered by the plaintiffs, as executors, as will appear 
fjoin their accounts passed by this Honorable Court holding a 
Probate Court and on file in the office of said Register of Wills. 

(ft) In regard to his estate known as “Rosedale,” which the said 
Osceola C. Oreen referred to in his said will as ‘‘vested in me sub¬ 
ject to the life estate of my sisters Ann R. Oreen and Maria O. 
Devereux.’’ he directed in-his said will that these plaintiffs as execu¬ 
tors should sell the same and the proceeds distribute as follows: 
One-third to be held in trust for his daughter Easie 0. (landed, 
defendant herein, during her life, and upon her death for 
4 her issue, should she leave any. during their minority, and 
to be turned over to them upon their attaining the age of 
twenty-one years, and should said daughter leave no issue, then to 
the right heirs of his mother Ann Oreen. The other two-thirds to 
be distributed as follows: One-sixth to his brother George F. Oreen' 
defendant herein: one-sixth to his sister Rose R. Quesenl>erry: one- 
sixth to his sister Louisa K. Norton, defendant herein; one-sixth 
to his sister Marv I. Lewis, defendant herein; one-sixth to his 
nephew Augustin de Yturbide; and one-sixth to his cousin Louisa. E. 
Cammaek, defendant herein. 

In said will the testator directed that, in addition to the fees 
allowed by law to these plaintiffs, as executors and trustees, they 
should receive $5,000 from the proceeds of sale of “Rosedale,” “to 
be paid out of.the two-thirds left after setting aside the one-third 
interest as hereinbefore provided.” 

In the first codicil to his will the said Osceola C. Green provides: 

“Whereas since the execution of my said will I have sold a por- 
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i!?? ' ,1 ;°! ,er,v 1 " le Histrict of Columbia known as ‘Roscdale ’ 

\' n , ; '"'him ayrecment entered into with mv sister- 

of .iJ 1 (t " an< ? {, !’ m , I)evereilx apart the j>rocee<l< 

eu'Z n ,' "‘'o'* y ,he resl of mv '""I have cove- 

f , I WI . V t,, J* interest sm^iio from such proceeds to mv said 

’ 1,R '.'‘"rvivor of • lieni for and during their live- 

.nl the life of the survivor of them—and whereas hv reason of s,,eh 
agreement my said named sisters are ample provided for W 
do lie!el(\ revoke so nnieh of the Krst elanse in said will as direels the 
|m ment o the ...... of Three thousand tlollars ,o etteh of , , v sis, 

the • e a,,<1 1 1 )eV0,t ‘ UX o'' ">o "et proceeds ,.f 

dale’ ‘’' Ul,e " t l, r ,hil " I'i'operty known as 'Rosc- 

•» In Stud codicil he further provided as follows: 

In reyard to the provisions in said will in reference to 
" V pro,K.r,y kttowu as Ko-cdale.' I direct that the proceeds of the 

that putt made since the exeeutii.. m v said will he djs 

l"p'd of m the manner therein direete.1 for the proceed-','f anv 

O smTwil i' ° X T.. 1 'li'ee. that the pn,visions 

I may die l^ed'" ,l, " t I"" 1 " f " li(l ''^hde' of which 

„,Sy°'. . < '' , " lir '" P,i 11,1,1 eefaihlishetl said will except as chanyed 

In the second codicil to said will the said Osceola C Oreen eon 
hrined and republished said will and the lirst eo<lieil diereto exeent 
as therein chanyed. lie revoked the be,pies, to the -aid Vn'm- u e 
lie Vurhtde. o one-stxlh of two-thirds of the proceeds of tale of 
hosedale. and directed said sixth to he divided amom-t ,| u . other 

w 1 V-.. , 1 \* M11 ^ fz 

• , ' 1 hosedale on which the "Homestead'' stood to these 

' in ,||s as trustees tor the Use of his daughter Kasie for life and 
■ It' hit death to her issue upon arnviny at full aye. and if nu’is-ue 
lien h. Ins brother ( jeorye V. Oreen. defendant herein, if alive ami 
if not alive to the oldest livmy .- 0,1 of said Oeorye. As to the rest, of 
hosedale "I which the testator died seized. he directed that the 
provisions ul the will and codicil he carried out 

< The life tenants Anna It. Oreen and'.Maria O. Devereux 
lemained ...the enjoyment of said unsold par, of "hosedale" until 

(i m IV'ti", ,h V"-' ’■ p '!-' liv <' deaths hereinbefore set forth 

• n , hese plamtills as executors and trustees under the 

of the i r ""t 1 ' 1,1 7"' ( Oreen came into possession 
of tlu piociv,!> nt the sjilc of jmit of “K’lxcd ilc” hv hi. , , i 

aiiinuiitiny to *1.%. and have invested and reinvested £ 

S. mi . and have paid the income arisiny therefr. unto the said life 

It n.mts Anita 1, t.reen and Maria 0. Devereux in coual part- ,'ur 

Illy heir joint live- and have paid the whole of said income after 

. . ol Nl ' , j -'hiria (.. Devereux unto the said Anna R Oreen 

up to the time of her death. 

I2) | S ""T ,hc 1 - lI T" 1 i ‘ "!' Sllil1 * tsi-eohi C. Oreen his sister Rose R 
hi nheiiv ha ' 1 ,lle,1 > hxivmy as her only heirs at law the defendants 
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Kou^n Quesen berry and Alice Hruce, children, and Rose Quesen- 
'• <l,l p° n y < «><* Xicliolajs Quesenberry, a deceased son. 

J-aL'CtJAs?' ,l,il ' 1 «•«»-. » 

!'■ VT": " V 1 "" " f < W«>1« C. ' ireen, l„„ „„ ,|„« r 
,s has asserted a lien against said estate under 

l,n »« lwl »f.nt entered into between her and smd testator 

( i;) Nnce the death of the said Anna R. Green, surviving life 
. ’ i . 1‘‘ nnll, ^*. as trustees under the will of said Osceola C. 

i! (1 ‘ '• entered into possession of the unsold portion of said 

will' m l 0 ,;!'" 'Pi 141 the provisions of his 

'Mil and the codicils thereto in regard to the same. 

7 li-i! r 4 f l i l ”", <lu ‘ , l I i,l f 0. (ireen to the said 

.ii «t land cal ed hosedtde is derived as follows- Ilis 

mother the late Ann Croon, was in her lifetime seized in 

the codicil" Ihcr'i "T ! • 7 ller ln>l ' vil1 t"" 1 t^tainent and 

tin .( I- thoioto duly admitted to prohate and record bv the 

. npremet. ourt of the District of Colin,,!,ia m, or ... the 2th dav 

"f November. ISO. the said Ann Croon, testatrix as afm^said inaik 

.1 complete testamentary disposition of her real and personal pron- 

••U ,vi,' ' ’ e < ''" l, . rl1 " f ,l "' Nlil1 ' vil1 she devised as follows 

I bn Ilf! put my son. (ieorge F. (ireen. in. possession of that por¬ 
tion of land which I de-igncd for him. and mv daughters having 
t'll n.arne,I except Maria Devereux and lo-hecca An ( reen v 
cep those two are excluded from any participation in nu property 
am "hen they may have married or died. I wish the property id 

df S hum 5 v,, .""- p> ' son. "I'on his paying the sum 

i h ’ ° t e l< , 1 . <>np ° >1< l°rs who lnnv bo at that time alive 

In the even ,,t hi- not accepting the property. I wish mv eldest son' 

Ii'iv’wi I ' I " m"i i' a r < ‘ 1,10 !”'"P e '' , . v "It the same terms It is 
■ . ,1 'bdiild lie decline p, take the property on the -nine terms 

hat the same oiler be made to each of mv daughters in the order of 

&WP*. " JK ‘ > -'| " , 1 .. time ft,n ail ^ 

j.. ;i ^, 

my pi Sonml*'” fV "' l,n "« «"* divided among 

That there is nothing contained either in the will or in the t«-„ 

tied copy of die saidt*^^^^ 

"Inch is tiled herewith marked ‘ Fxhibii It” i • -'tin (.reen 

- h hr:-" — .. 

] the a^vj;m,,e!b.,ro,l"S < £, wil"^.!^ 7'** t 'Z 
Ami (ireen aforesaid wa< ..ml ;. ,i •V ‘ 1 1 „ anfl testament of 

Rosedale and is referred to in this bdj a smT * °*i ^ n °' vn n> 
to bv said name in the b. t , v ;n 1 1 ‘ U< 1 am ls a ^ so referred 

said O-eeola'c! Creen! e te “‘"" ent and ^dioils of the 

(10) That thereafter and in the year 1888 and prior to the 
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mouth of April. 1888, said Osceola ('. (ireen, acting upon the advice 
of counsel .learned in the law, elected to avail himself of the pro¬ 
visions contained in the codicil hereinbefore quoted to the last will 
and testament of tlie said Ann (ireen and to take the part of the 
tract of land called Rosedale included in the residue of the estate 
of said Ann < ireen subject to the life estate of bis sisters Maria 
Devereux and Rebecca Ann (ireen and to the pavinents provided 
for m said codicil. That the said election of the said Osceola 0. 
(.reen was notified to and well known by and acquiesced in hv the 
>aid (ieiirge F. (ireen and also by all of the sisters of the said 
0>eeola C. (ireen and the said (ieorge F. (ireen. That all of the 
hens at. law of the said Ann (irc»en were living at that time and were 
her children as follows: (ieorge F. (ireen. Maria (i. Devereux, Ann 
Rebecca (ireen. Mary Imogen Lewis. Rose R. Quesenherrv. Louisa 
K. Norton ami Alice O. de Yturhide. the latter of whom died in 
the year 1802. 

(J i ) I bat thereafter and on the 17th dav of April. 1888 the de¬ 
fendants Mary 1. Lewis. Louisa K. Norton, ( ieorge F. (ireen/and h\< 
wife. Maria (i. (ireen. duly executed and acknowledged and 
delivered their deed to one (iertrude M. Hubbard, now livim- 
m the District of (’olumbia. whereby thev quitclaimed and 
iv|ea-ed m her all of them* interest in and to a certain part of the 
said tract of land called Rosedale. which deed contained among 
other things the following recital: 

yviim,*. Ann Croon, deceased. hv her will dated November 
M M. MS-iS. nn,I ii codicil therein dated August 12th. lSti7. which 

a, :*‘ auly recorded in the oflice of the Register of 
'!( ,l, o District of Columbia in Will Book II folio 37<i do¬ 
used till the residue of her real estate (in which is included the 
rea estate hereinafter described) to her daughters Maria Devereaux 
and Rebecca A. (.reen during their lives or until their marrhc-c 
"Ilh remainder to her son Osceola C. (ireen. subject to certain nav- 
nients to he made hv him to his sisters, and with a provision hat 

"/ ,hp y 0 " 1 °/ sai,! . C - Careen declining to take said properiv 

charged as aforesaid, the privilege of taking the same should be 

codicil" ' ' e le<ta,nx 0,lier ‘ hildren in the order named in said 

And whereas said Osceola C. (ireen has elected to take said real 
. 'late upon the terms of said will, and he and the said Maria Dever¬ 
eux and helieeea A Oreen have agreed to sell the real estate herein¬ 
after de-enhed to the said Certrmle M. Hubbard. 

And whereas said Ann Oreen left as her sole heirs at law Maria 
Devereux. Rebecca A. Oreen. Louisa K. Norton. Marv T. Lewis 

1;!:",!;A™!*™- (!,,e Ytnr,,i,ie - oe ° r « e f ««c» 

‘-And whereas, the grantors herein desire hv these presents to 
iclca-c said real estate herein described from the pavments char.-ed 

M Troll’' V 1 " w ’" - •" co .". firm 1,10 li,lf ‘ (hereto of said Oertrude 
M. Iluhhard and to extinguish m favor of her and her heirs anv 

a"d 11,1 uderest or right, whether vested or contingent, which kd 
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grantors may have or be entitled hereafter to have in said real 
estate. 

ail of which will more fully appear from a duly certified copy of the 

... >a ‘. , °. ei1 ls filed herewith marked “Exhibit C” and 

which is prayed to be read herewith and to be made a part 
heieof as fully as it set forth herein. 

(IS) 1 hey are advised by counsel learned in the law, and upon 
such advice charge that from and after the election by said Osceola 

to' the w'ill 0 Tr ““".f f ,he provisions contained in the codicil 
to the «ill of Ins mother, Ann tireen as above set forth, the said 

.an'of h, \T\' T "V i'" cro ' t or ,itk “ "nder said codicil in that 
pan ol the Had of land known as “Rosedale,” which bv said will 

oj-;*! w “*‘ '"ade subject to the life estate of her'daughters 
Alaiiu (t. Devereux and Anna K. Green. h 

(Id) fhat similar deeds were shortly thereafter executed hv 
remaining heirs at law of the said Annbireen but 'nasmuclt L im 
o le of them has made the claim hereinafter specilied which the 
defendant George F (ireen has made, it is not^eemed nec™ 
o further refer to the said deeds and’this averment is onlv made 
o V 0 '' l le , eoiinnoii knowledge possessed at that time by all of 
I • ben-a, law of the said Am, (ireen as m ll,e said election on ,he 

heirs at hlw-ill s^iJon:^ 11 a, ‘ d ^ *>.V all of said 

r-'ti, •I'h," thcrealier and .m the loth day of February. 1«»2 
the said Osceola C. Green, acting under the advice of counsel learned 
;;; the !aw executed before a notary public and had raided in 
llu olhcc of the Recorder ol Deeds of the District of Columbia a 
so cmn declaration wherein he set forth by wav of recital the afore 
said codicil of the said Ann (ireen and his election under the .wo 
Msions thereot and the recognition and acquiescence of the heirs 

it , ,i A stni1 G, 1 " (.reeii in said election and further 

('(bed that be was desirous of Giving public notice of bis 
election to avail himself of the provisions of the aforesaid 
codicil and further declared as follows- re “ 

.Icclie'th iriie’h , ,lle . T’, <loes hereb '- solemnly 

iui. k that he has elected to avail himself of the provisions con 
amd m the codicil to the will of his mother Ann Green and doc 
hereby execute these presents in evidence of bis election to‘take the 
losidue of the estate of said Ann (ireen. with the <.f 1 1 <• 

andI called • Rosedale" in the District (if Columbia! included in'said 
csiduc. subject to the life estate of his sisters Maria Devcieux and 
! . ■' Green, ami to the payments to his sisters M-irv T 

-ewt- and Elizabeth R. Qticscnhcrry of the si.if One Thousand 

Dollars each. And the said Osceola C. Green hereby tenders himself 
cadv to pay on demand unto the said Mary f. Lewis and Elizabeth 
h. Qne>enbeii\ the sum of one thousand dollars each ” 

All of which will more fully appear upon reference to the ^id 
dejiaration a duly certified copy whereof is tiled herewith marked 
Exhibit D and is prayed to be read herewith and to he taken ^s 
a part hereof as fully as if set forth herein en 

(21) That thereafter and on the 14th’ day of April, 1893, the 
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snid Osceola C. Green sold a portion of said tract of Rosedale to 
Thomas E. Waggaman for the mm of $1.*>3.000. and thereafter con¬ 
veyed the said part of said tract so sold to the said Thomas E. Wag- 
gaman. the said Maria (I. Devereux and Ann R. Green, the life 
tenants, joining with him in said conveyance. That the said pur¬ 
chase money, to wit. the sum of #1.*>3.000. less the expenses of sale 
ami of the restoration and repair of the homestead house on Rose- 
dale. were held and invested by the >aid Osceola C. Green and kept 
separate and apart from his general estate and the income arising 
from the balance, which was. to wit. about #1:50.000. was paid 
1- to the said life tenants Maria (1. Devereux and Ann R. Green 
during their lives. 1 he corpus of the said funds, to wit, 
#130..X0J.01. was left hy the said testator Osceola C. Green and came 
into tlie possession of the plaintiffs, as his executors and trustees, 
and still remains in their possession. Glider the will of the said 
Osceola 0. (ireen the said homestead house devolved upon his daugli- 
tei Rosie G. Gandell and upon her death to her children* upon 
failure of children the said homestead house will go to the said 
George V. Green if then living and if dead then to his oldest sur¬ 
viving son. That tin* said conveyance to the said Thomas E. Wag- 
ganian was duly recorded about its date of execution and that the 
>aid defendant George R. Green had legal notice thereof.; in addition 
thereto the plaintiffs have every reason to believe and thev so aver 
that the defendant George R. Green had actual notice thereof. That 
the -aid tract so sold to the said Waggaman is known as Cleveland 
Park ; it was subdivided by the said Waggaman and many of the 
lots constituting said subdivision were shortly subsequent to the vear 
1N0M sold to many different purchasers, who have built thereon sub¬ 
stantial improNenicnts; that said sales are still continuing; that the 
value of the property so sold hy the said Waggaman and of the 
improvements erected thereon l»v the purchasers amounts to largelv 
more than the sum of #1,000.000. 

(--) That as will appear upon reference to the said “Exhibit A’’ 
to this bill the said Osceola (\ (ireen by his last will and testament 
and th( i codicils thereto disposed of the proceeds of the part 
Rosedale sold as above stated as also of the unsold portion 
thereof as his own absolute property describing the same in 
his said will and \ested in him. I hat in addition to the devises 
made in the said last will and testament and codicils of the said 
Osceola C. Green for the benefit of the said defendant George F. 

( jreen there was a specific legacy to the said defendant George E. 
Green as follows: 

“My large seal which was my grandfather’s, and my insignia of 
the order of the Cincinnati to my brother George F. Green "should 
lie be then alive, or to his oldest surviving son should he be then 
dead.” 

The said defendant George E. Green had not only implied notice 
of the contents of the said will and testament and the codicils thereto, 
but actual notice, he having received from the executors of said will 
and having receipted to them for the said specific bequests or chat¬ 
tels hereinbefore named, which receipt is on file in the office of the 
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Register of M ills of this Distrh t among the vouchers of the said 
plaintiffs executors as aforesaid. 

(-->) I hat fhe Minis of $1,000 mentioned in the hereinbefore 
quoted codicil of the last will and testament of the said Ann Green 
have been duly paid to all of the said Ann Green s daughters who 
weie hung at the time the said Osceola C. Green made his election, 
name \, Louis! K. Norton. Mary I. Lewis, and Hose R. Quesenberry. 

(-4) I hat the said defendant George F. Green at no time dur¬ 
ing the life.of the >aid Osceola (\ Green made any claim whatever 
as to any right to election on his part under the aforesaid codicil 
() j the.said Ann Green, nor did lie in any way question the 
^ >aa l Osceola G. Green under his aforesaid election 

to the said tract or residue or any part thereof, or any of the 
tunds derived from the sale thereof. After the death of the said 
sccola ( . ( »ree 11 the said defendant George F. Green never made 
an\ such claim or any claim whatver to tiie executors and trustees 
ot Hie said Osceola (\ Green nor has he to this day directly made 
any such claim. The first intimation that these plaintiffs or any 
one else to their knowledge had of any such claim on the part of the 
said defendant George F. Green was conveyed in and by a certain 
answer which the said George F. Green filed in a. cause pending in 
the Supreme Court of the District of Columbia wherein the defend¬ 
ant. Fastmond 1\ Green, widow of the said Osceola C. Green, was 
complainant and all the parties to this suit and others were defend¬ 
ants said cause being Fquity No. 2 1.188 and said answer having 
been filed on the :»0th day of October. !!)(>:}. 

(25) Shortly subsequent to the 20th day of June, 1908, the de- 
em.ant Louisa k. Norton received from Adolph A. Hoehling, Jr., 
Lsq., a member of the bar of the Supreme Court of the District of 
Columbia, the following letter- 

“A. A. Hoehling. Jr.. Attorney-at-Law, 

UK) F Street N. W ., Washington, D. C. 

‘'In re Estate of Ann Green, Deceased. 

June 20, 1908. 

Mrs. Louisa K. Norton, Rosedale, Cleveland Park, D. C. 

Dear Madam: On behalf of your brother, Mr. George F. Green, 
an . < l at request. 1 desire to invite your attention to the fol¬ 
io lowing circumstances in connection with certain terms of the 
last will and codicil thereto of your mother, the late Mrs. Ann 
Green, and to that portion of her estate covered or disposed of 
thereby. r 

%j 

IL\ said will your mother, Mrs. Ann Green, gave her estate (with 
certain exceptions not here <>r now important) to her daughters Mrs. 
Maiie De\eieux, a widow, and Rebecca Ann Green, unmarried, so 
long as they should live and remain unmarried, and by said codicil 
provided that when said daughters 

“ ‘may have married or died, 1 wish the property to go to Osceola 
C. Green, my youngest son, upon his paying the sum of $1 000 to 
2—2338a 
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each of his sisters who may at tli: t time be alive; in the event of 
his not accepting the property I wish my eldest son, George F. Green, 
to have the next choice to take the propertv on the same terms. It 
i“ my wish should he decline to take the property on the same terms, 
that the same oiler he made to each of my daughters in the order of 
their respective ages that may he living at that time. Upon all re¬ 
jecting it. it is my will that the furniture, house and land that had 
been lett to my daughters. Maria I>evereux. and Kebecca Ann Green, 
tor their lifetime, be sold for what it may bring and divided among 
inv heirs generallv.' 

“Mr. Ox •cola (\ Green died during the lifetime both of Mrs. 
Devereux and of Miss Kebecca Ann Green, but it appears that for 
the purpose of anticipating, it possible. the provisions of said will 
and codicil, he in his lifetime paid to each of his sisters, other than 
Mrs. Devereux and Miss Rebecca Ann Green, the sum of $1,000, each 
in assumed discharge ot the provisions of said codicil, and, there¬ 
after. with the* assent and concurrence of Mrs. Devereux and Miss 
Kebecca Ann Green, made side of a considerable portion of that part, 
of the propel ty formerly belonging to \our mother known a- *Ko*-'*- 
dale. I he proceeds of such sale appear to have been delivered by 
his direction to Messrs. (lordon A (lordon, «is trustees, and the in¬ 
come thereof appears to have been paid by said trustees from time to 
time to Mrs. Devereux and Miss Green during their respective lives. 

“Mr. George F. Green was not consulted with reference to said 
transaction, nor has he ever directly or indirectly assented thereto, 
and Mrs. Devereux and Miss Kebecca Ann Green now having died, 
and Mr. Osceola G. Green, by reason of hi- having died, being in¬ 
capable ot exercising the election, privilege or option extended to 
him by said will and codicil to take such propertv ‘when they’ (Mrs. 
Devereux and Miss Green) “may have married or died, the right to 
exercise such election, privilege or option appears to have devolved 
upon Mr. George k . Green, lie has determined to accept the pro¬ 
visions of said will and codicil in his favor and to exercise the option 
or election therein provided for. I. therefore, desire on his 
l r > behalf to tender to you at such time and place as will best 
suit your convenience the sum of $1,000 in accordance with 
and as provided in and by the terms of said will and codicil. 

"In connection with all of the foregoing, it appears to be perti¬ 
nent to also call your attention to the fact that by his la-t will and 
testament, which has heretofore l>een probated in this District. Mr. 
Osceola (\ (oven ha- asserted title to him-elf to the corpus of the 
fund above referred to and now in the hands of Mess is. Gordon A 
Gordon, and among the beneficiaries of such fund named by slid 
will is yourself and certain of your other sisters. 

“It Mr. George k. (livens contention, as above indicated, is cor¬ 
rect, the establishment ot such fact will of course re-tilt in depriving 
the will of Mr. Osceola C. Green, of any valid force in such particu¬ 
lar and will put an end to any right in yourself to a-sert claim 
thereunder, in so far as the property covered by the will and codicil 
of your mother, or the proceeds thereof, may be concerned: and 
therefore for that reason and in order that you may act advisedly 
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witliI respect to (lie proposed te l ler front Mr. George F Green it 
wouM seen, to be proper end desirable for von to take com£,e. t 
ega! advice in the premises, and before replying t „ this letter. 1 

fore "tb it' 11111 1,11 so - 1 "'onhi request, tliere- 

... j 11 * * 1 ^ " 1 1* cui i vet i ici ice von will, advise me whether von 

' ' , * 1000 - "Iii ( 'h it is the purpose of Mr. 

' r\ ■ < ' ,ce " 1,1 lender yon in conformity with the terms and 
|i omsioiis <’ .'our mothers will, and if so. when and where and 

lender'in'ide """ " S,,it VOUr <‘ <m 'enie„ce to have such 

" Tnilv A" 1 "- A. A. IIOETII.ING. Ju." 

the'plaintiffs """ l,v ,ho v;lil1 houisa K. Norton to 

( -01 | be plaiulill- are advised by counsel learned in (he law. 

an<l upon such advice they charge that the funds in their hands 
as aforesaid and lb.' unsold portion of Rosednle. which amounts to 
about tel, acres were at the time of the death of the said Osceola 
'‘'•'j'r' 1 absolutely and ill fee in him subject onlv to the 
10 l ' s 1 >'.slw Am, R. Green and Maria Devereux'who are 

read as beret id,el ore set forth: that on (lie death of the said 
Osceola < Green said fund and said unsold part of R„so- 
i bale pas oil to these plaintiffs as executors and trustees under 
.... "■ || l by good and indefeasible title subject onlv to the 

hie estate of Ins si-ters Ann It. Green and Maria Devereux: that 
-nice the oeatli of Ann It. Green, survivor of said life tenants, tbev 
", '7' . . !| s provided in said will .I codicils 

. .. ,r'} plaintiff' a* executors and trustees aforesaid are 

i' i 1 i"! 1 ' .: !" render an account of their trusteeship 

•••a ate in \ i-ed that their account - as such trustees si.Id be stated 

.".o' sil| d fund and the disposition of said unsold part 

' ° ""do- the direction of this Honorable Court 

<-M bat tbev are further advised b\- counsel learned in the 

7" Ir ' V 7 'barge that the claim of‘said George F Green re- 

f".;, ,'V 1 " ;'. I! " V(T hereinbefore referred lo and the said letter 

Mhe said Iloebling constitute a cloud upon the title of the plaiu- 
- "i and ,o the -aid fund and to the said unsold par, of I;,",.. 
V7' n ‘ u, !,T s ' ,l< “ ,,f lhe «>id unsold pan „c Eos C . 

''HI" u" '' m "' " lli< ' h *'<"> prevents them from dis- 

inb, , „g |,e money part of the said trust estate. 

i "" **"' I'litintills are advised hv counsel learned in the 

n 7' ,I,0V ,,v 7 "'0 said act- of the said George F Green 

.; '"blieb.rc se, forth estop him and those elai.. under him 

"in sc"„,g up a,iv title whatever to any part of ,he said tract f 
bosedalc and to any part of the said trust fund. 

I no plaintiffs therefore pray: 

1S r„hol II 7" , r ' viH uri "" ""to the plaintiffs the 

•oils 1 , T- V " s' " f '"'""ena to be directed to the defend- 

G fin 7 N °, M: " v Tniogen Lewis. George F. Green Rasie 

F-ts n "ndP r'” V - '1- Brace. Lose Quesenberrv. 

l.a. tmond P. Gieen and Louisa E. Cammack, commanding them 
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ami each of them severally, to appear and answer the exigencies of 
this Bill. 

(2) r l hat your Honor- will appoint a guardian <nl litem for the 
infant detenoant Ro.-e tpicsenherrv. to appear to this suit in her 
name and defend her intere-t therein. 

(•») 1 hat your Honor- will <*rant unto the plaintiff- the United 
States writ of injunction, to he directed to the defendant George 
F. Green, restraining him and his audit- and attorneys from set- 
tin^ up any claim whatever, under the sai< 1 pretended title set 
forth in the answer aforesaid and in the letter of the said Iloeldinu. 
his attorney, to any part of the said tract of Rosedale and of the 
said trust fund, other than i- lunch him hv the will and codicil- 
of the said Osceola U. Green; and that lit 1 and thev he further en¬ 
joined from doinn any and every act in the premises which may 
cloud the title of the plaintiff- to the said unsold part of Rosedale 
and to the* -aid trust fund; further that a restraining order to the 
same effect as the said injunction he issued temporarily until the 
application for the said injunction can he determined. 

(4) That your Honor- will interpret the la-t will and te-tament 
of the said Ann Green and of tin* -aid Osceola C. Green and will 
direct the plaintiffs, executors and trustees of the last will and testa¬ 
ment and codicil- of the -aid Osceola C. Green, as to their 
U-t duties in the premise- under the proper interpretation of 
both of -aid will-. 

G>) I hat your Honor- will decree that the plaintiff-, a- executors 
and trustees of the la-t will and. testament of the said Osceola C. 
Green, have a fee -imple title to the -aid un-old part of Ro-edalc 
and an ah-olute title to die money part of the said trust estate, and 
that your Honor- will further determine that the said George F. 
Green ha- no title thereto save a- a devisee under the will of the 
said ()sceola C. (Ireen. 

HU I hat a reference he made to the Auditor of this Court to 
state the account of the said executors and trustee.- as trustees under 
the last will and testament and codicil- of the -aid Osceola C Green. 

1° Hmd arising from the -ale of part of -aid tract called* 
Rosedale. 

I hat \ our Honor- will Ltrant unto the plaintiffs -uch othei 

! "" 1 ‘vf relief M< she ntitim- of their eti-e >lmll re<|llire aiel -o 
unto the Court may seem meet. 

The defendants in this eau-e are: I.oui-a K. Norton. Mary Imo¬ 
gen Lewis. George F Green. Kasie G. Gandell. Roushv Quescn- 
herry. Alice Bruce. Rose Que-enherry. Kastmond 1*. Green and 
Uouisa F. Cam mack. 

d'hc plaintiffs hereby waive an answer under oath on the pad 
of each ami every of the defendants to this hill. 

WTUI.TAM A. GORGON 
•J HOLDSWORTII GORDON 

R. ROSS PKRRY am. son 
FR’SKINK GORDON. 

.1 tfornrifs for 
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^ do >olemnlv i!‘ that wc have read the foregoing 
bill l»y us subscribed and know the contents thereof; that 
1 u> lact' therein stated on our |>ersonal knowledge are true and 

that the facts therein stated on information and belief we believe to 
he true. 


WILLIAM A. (JORDON. 

J. HOLDSWORTIl GORDON. 


Subscribed and sworn to before me this 9th dav of July. 1908 

albert c. wells. 


I SEAL. 


Xotarfi Public, I). (\ 
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(Pl.A INTI EES' Ex. J.) 


In the name of God—Amen— 

L Osceola C. Green, of the District of Columbia, being of sound 
and disposing mind, memory and understanding, do make publish 
and declare, this as ;m d to he my Last Will and Testament, hereby 
revoking any and all other will or wills, or testamentary disposition 
of my estate, by me heretofore made. 

Kirst: Cpon my death I direct that my Executors hereinafter 
named, or. the survivor of them, or, in the event of the death of 
both of said named Executors, the Washington Loan and Trust 
Company of the District of Columbia, shall sell and dispose of all 
my estate (other than my property known as “Bosedale" in the 
District of Columbia and my immediate personal effects described in 
the paper hereto annexed, in regard to which provision is hereinafter 
made) within two years after my death or as soon thereafter as 
shall to them seem best for the interest of my estate, and to transfer, 
assign and convey the same to the purchaser or purchasers thereof, 
wlm shall not be required to see to the application of the purchase 
money . and alter the payment of my funeral expenses and just 
debts pay over and distribute the net proceeds arising from such 
sale or sales as follows: 

(A) To my sister Ann R. Green Three Thousand Dollars. 

(B) To my sister Maria G. Devereux Three Thousand Dollars. 

(C) To my cousin Louisa E. Cam mack Two Thousand 
Dollars. 

22 ^ (D) The balance of said net proceeds. 1 direct my said 

Executors or the survivor of them, or in the event of both, 
the said Washington Loan and Trust Company, to hold in and 
upon the following trusts: that is to say. to invest the same as in 
their opinion may seem best for the purposes of this trust, with full 
power of sale, investment and re-investment, and the net rents, 
issues and profits arising therefrom turn over to my dear daughter. 
Easie Green, during her life—and upon the death of my said 
daughter to hold the same in trust for the issue of my said daughter 
(should she die leaving issue) during their minority, said "trust 
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finnl to l,o turned over absolutely to them. nr 11 1 e survivors or 
survivor of them, when they or the survivors or survivor of them, 
shall attain the age of twentv one years—But should my said 
duughtei die without leaving iic*. or should said issue die with¬ 
out attaining the age of twenty one years then T give and device 
all said trust estate to the right heirs of my mother, the late Ann 

<«reen. and their heirs, they to take per stirpes and not per capita_ 

Provided further, that in the event of any or all of the above 
legates to Ann B. Creen. Maria C. Dcvereux and Louisa E. 

ammack lapsing, then the said legacy or legacies so lapsing *hall 
become a part of the trust fund above provided for. and shall be 
held by my said Executors or the survivor of them, or in the 
event of the death of both of them, bv the said Washington Loan 
and Trust Company, in and upon all the same trusts, conditions 
ami limitations, as hereinbefore set forth in reference to said original 
trust fund. 

23 Second: Tn reference to mv property in the District of 

Columbia known as “Bosodale '. and vested j,, ]llf > -uhieet 
to the life estate of mv sisters \nn B Creep and Maria C Devereux. 

T direct as follows; T authorise, direct and empower mv executors 
hereinafter named, or the survivor of them, or in the event of 
both the Washington Loan and Trust Comnanv of the District of 
Columbia, to sell said property within three vears after mv death or 
as soon thereafter as shall to them seem best for the interM of 
?n\ estate, and eonvev the same in foe to the purchaser or purchasers 
thereof, who shall not be required to s 0 e to the application of the 
purchase monev. and the net proceeds from such sales, distribute 
as follows; ( \) one third thereof T direct mv Executors, the mr- 
yivor of them, or in the event of the death of both, the said Wa«b- 
umtop T.oan and Trust Companv. to hold in and upon the following 
trusty that is to sav; To invest the same as in their opinion mav 
mem host for the purposes of this trust, with full power of <ale in¬ 
vestment and reinvestment, and the net rents, issues and profits 
therefrom arising, turn over to mv dear daughter. Ea^ic Creep 
during her life—and upon the death of mv said dan Mi ter to bold 
the same m trust for her issue (should she die leaving issue) dur¬ 
ing their minoritv; said trust fund to be turned over to them or 
the survivors or survivor of them, when thov. or such survivor* or 
survivor shall attain the age of twentv one vears— (T have Mvcn 
one third onlv of this fund in trust for mv dear daughter, not 
from am* want of affection for her. but because T consider that T 
have amnlv provided for her in the convevance of mv other 
*_ 1 part of “Bosodale’ bv deed recorded in Tiber 121 folio 

u n" 01 nf . Tifwl "Records for the District of Columbia) 
Should mv said daughter die without leaving issue, or should said 
l^ue die without attaining the age of twentv one vears then all 
the said trust estate T give and devise to the right heir* of mv 
mother, the late Ann Creen. and their heirs, thev to take per stiroes 
and not per capita—Tt being expressly provided however that 
should mv wife. Eastmond P Creen. neglect or refuse to relinquish 
all right or claim to dower in my estate (which T consider she 
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V , to ; l " b - v t,le l»wi i 'IIS made for her and mv said 

! !' ,lle r a ' nu " "* the agreement heUveen ns, bearing dale 

/-.;J .jte °»'««•*> «••«. .i,e above pm™.. 

\ La.t Hill and leslamenl creating the trust of one third of the 
[>iweeds of the sale ol said •|{osedale " for the benefit of mv said 

2 ""li I tl!° *'“i" l,e ' r M<l , " ul1 i "" 1 'oid, and of nou- 

l • -and the said one third of said proceeds shall go to the right 

hens of my mother, the late Ann .been, save and except the said 
"'(Til T'll‘Vr' I ""i l | , ° 0 " ,lll, ‘ l1 1,1 '"W part or share therein, 
ptoeeeils from the sale of said 'Kosednle" he distributed a> fob 

One Sixth thereof to go to my brother (ieorge F Oreen and 

the ! e ,? e "f 1,1 "V l0i " h 1 k ' l , < ’ , ;V IK ' llis ‘ hildren in equal shares— 
the issue Ol any deceased elnhl to lake the share Ins, her or their 

parent or parents would have taken if then living. 

V"*’ “f 1 ' lllm 'of to go to my sister Hose li. (juisenberry 
i "" 1 ln . ,ll . t ‘ went Of her death before me to her children 

share h! T ''“'o -lssm ‘ "". v deceased child to take tile 
the,' living " ,Wr ,,i "' el " or P'*vents would have taken if 

One sixth thereof to go to my sister Marv .1. Lewis and in the 
etent o| her death before me to her children in equal shares—the 
issue ol any deceased child to take the share his, her or their parent 
<n paieiiLs would have taken if then livino 

One sixth thereof to go to my sister Louisa K. Norton and in 

the etent of her death before me to her children in equal shares 

the issue of any deceased child to take the share Ins. her or their 
parent or parents would have taken if then living. 

One sixth thereof to my nephew Augustine O. de Yturbibc 
One snub thereof to my eotisni Louisa L. Cammack and in the 

I 1,1 l< ; 1 death before me to her children in equal shares_ 

the issue of any deceased child to take the share his, her or their 
pa lent or parents would have taken if then living—This devise 
to Louisa h. Cammack is made as an evidence of mv appreciation of 
the kindness extended to me by her mother ami family; their home 
having for years past been the same to me as the homes of mv 
oMii family pon the lapsing of any of the above legacies, 1 direct 
that the legacy or egacies so lapsing shall become a part of the 
trust estate provided for in Section A of the second paragraph of 
(Ills inj will, and to be held by my executors hereinafter named 
he survivor of them or m the event of the death of both’ 
-•> the said \\ ashington Loan ami Trust Company in ami upon 
all and every the trusts, conditions and limitations set forth 

;;; ,x ; < ; rfcn ;; c u \r d . of «■!* ,,roeeeds of ®,i e 

of smd Losedale I bird I nominate and appoint my friends 
Udhaiu A Cordon am . . I loldsworth Cordon Executors and 
1 1 us tees of this mv last Will and Testament, and I direct that thev 
be not required to give bond as such-And in the event of the death 
of both ol my said friends, I direct that the Washington Loan and 
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Trust Company of tin* District of Columbia. act a.- the Executor 
ami Trustee of this my Last Will ami Testament. 

Fourth. 1 direct that in addition to the fees allowed by law that 
my said Exeouteer- and Trustee- William A. Imrelon and J. Ilolds- 
worth (iordon, or the siirviver ot them, shall receive* the sum of Five* 
I housaml Dollars from the preicccels of the sale of said ‘’Uo-e*dale* 
the said sum to be paid out of the two third.- left after setting aside 
the one third interest as hereinbefore provided. 

Kith. I direct that distribution of my immediate* personal ellcrt- 
descrilx»el in the* nu > moranda annexed to this my Last Will and 
T estament Ik* distributed by my e xe*cutor- as in -aid memoranda ,-e*t 
forth. 

In witness wherot J have he*re*nnto -e*t my hand and atlixed mv 
seal thi- third day of IVbruarv A. D. 1N‘J2. 

OSCEOLA (\ OKEEX. I SEAL. I 

Signed. se»ale*el. puhli.-he*d and declaim'd I>\* the above name*d 
testator. O-cceda (\ <»re*e*it. a- and for hi- La.-t Will and 
2* le-tameiit—writ-en on se*\«*ii. - in our presene*e. who in hi- 
piv-emv. at hi- re*< jtie*st and in pre-enee* of each other, have* 
hereto -e*t our name- a- witnc—e-. 

ALLELT A. WILSON. [seal. 1 

CLEMENT W. I IOWA ID). |seai..| 
COKXELICS I5AKT.K1L |seal.| 


I. ()-e*e*ola 0. (iree*n. ot the Di-tnct of ('olumhia. do make, publish 
and eleclarc this as and to he a codicil to my la-t will and testament 
bearing elate* on the* third day of Fe*hruary A. I >. 1M)2. 

Where*as sine*e* the 1 exeeutiem of my -ai«1 will 1 have -old a portion 
of my property in the* Di-trict of ('olumhia known a- "lh>-cela!e*.‘ 
and in e-ompliance with an agreement e*ntere*d into with my sisters 
Aun IL (liven and Maria (1. Devereux have set apart the proceeels 
of saiel sale* separately from the* re*-1 of my e-tate. and have* e-ove*- 
nanteel t<► pay the* interest arising frenn -ue-h pre»e-e*e*els to u.y -aid 
muue*el -i.-te*is anel the* survivor of them for ami during their lives 
and the life* of the survivor of the*m—and whe*re*as by re*a.-on of -uch 
agiTe inent my saiel nameel sisters are amply pmvielcd for 

Now 1 do hereby revoke se» much of the lir.-t clause in -aid will 
as elire*cts the* payment of the* sum of Thive* I housaml Dollar- to 
each of my sisters Ann IL (liven and Maria (I. Devereux out of 
the net proceeels <»f the* sale e»f my estate other than my property 
known as “lloseelale.* and 1 eliree t that after the payment of Two 
thousand Dollar- to my cousin Louisa F. Cammack from the 
28 proceed- of such sale, the net balance thereof shall be dis- 
posed of in the manner pivscrihcel in -ai< 1 will for the* balance 
of saiel net proceeds. 

In regarel to the preevi-iems in saiel will in reference to my prop¬ 
erty known as *' 1 voseelale*. ' I elireet that the proceeds of the sale 
e>f that part made since the* execution of my saiel will, be disposed 
of in the manner therein elirected for the* preuveel- of any sale maele 
by my Executors, and I further direct that the provisions e»f said 
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will he curried out us to that part of said “Rosednle” of which I 
may die seized. 

I also revoke -o much of my said will as provides that the Wash- 
niotun Loan and Tru.-t (onipany of the Di.-trict of Columbia shall 
m certain contingeneie- act as Executor and Trustee of my Estate, 
and in lieu thereof I hereby appoint the National Safe Deposit 
Sec in it \ and 1 n 1 a Company ot the District of Columbia to act as 
Executor and Trustee under my slid will in tbe event of the death 
ot 11 iv li'lemD \\ illiam A. (Jordon and .1. Hold-worth (Jordon in tbe 
manner procrihcd for said Wa-hington Loan and Trust- Company 
Aim whereas m I he liftb elau-e of my slid will I have directed that 
my executor- -ball di-po-e of my immediate personal effects as 
directed m certain memoranda referred to. now instead thereof I 
direct my executor.- to di.-po.-e of said per.-onal effects as follows: To 
m\ si>tei Anna L Dreeii, all my clothe- and all mv bed room furni¬ 
ture except the bed,-tead and bed. which does not'belong to me but 
to Alls. Anna k. 1 bomp.-on; tbe pictures in mv room and mv 
traveling clock to my con-in Loui-a E. Caiiunack; mv large 
seal which was my grand-father's. and mv insignia ‘of the 
oroer of the (’lncuinati to my brother George E (Jreen 

Should he lie llieu ill i vc—sir to hi-.. surviving sou should he Ikj 

hen dead.—tbe .-old watch now m pos.-e-.-ion of mv nephew Devereux 
(.reen to mv said nephew: the -old watch and chain which I now 
wear to William A. (Jordon with the reque-t that be will alwav* 
wear it—al el.-e oi jewelry, silver, and trinkets of everv kind to mv 
hchiyed child hi,sic (.tvc,,. In nil oilier respecls except „s changed 
In this codicil. herein ralily. eoulirui and republish mv said will 

In witness whereof I have hereunlo set mv hand and seal this 
Second day of September A. D. 1 SI>:i. 

OSCEOLA C. GREEN. [seat I 

St-ned. sealed, published and declared by the above named Tes¬ 
tator. Osceola C. tdven. as and for a codicil to bis last will and testa¬ 
ment. in our presence, who m In- presence, at bis request, and in 
the presence of each other, have hereto set our names as witnesses 

ALBERT A. WILSON. |sf\i 1 

ELEMENT W. HOWARD, [ seal j 

CORXELIl'S BARBER. [seal.] 

\ ( /T° Ijl V - (;,Von - V f ll,e ,)i ' tnVt of rol ^"l>ia, do make, publish 
and declare this a- and to be a second codicil to mv last Will and 

e-tan lent bearing date on tbe Third day of Februarv A. D 189*2 
hereby ratiiyii,-. confirming and republishing my said will, as also 
the codicil thereto dated the second duv of September \ D 189*! 
in all respects except as changed hereby_ 

on oti!, 1 'y'T 1 e --?*«• h* my will I have directed that 

Hie National Safe Depo-it. Security and Trust Com pan v 

of tbe District of Columbia” shall in certain contingencies 
>e the Executor and Irustee under my will, and whereas the name 
of the company is inaccurately given, to correct which [ now direct 
that the name of said company m said codicil shall be “The National 
3—2338a 
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Safe Deposit Saving- and Tru-t Company of (he District nf Colum¬ 
bia instead of the name as in said codicil given. 

I hereby revoke and declare null and void so much of mv said 
will as bequeathed one sixth of two thirds of the net proceeds from 
the sale of Eosedale unto my m ( hew Augustine G. dc Yturhidc; 
and I hereby direct that said sixtli part ot said proceeds so bequeathed 
to the said Augustin. t i. dc Vturhide he divided into five* equal parts 
and added respectively to the dime.- of those to whom the oihei five 
parts of said proceeds are beqm allied in my said will. W hereas in 
m\ -aid will 1 ha\e provided tor tin* sale of mv propertv known as 
Ro-edale; ami whereas in the codicil to mv -aid will j have pro¬ 
vided that the provisions in said will in regard to "Kosedale" shall 
apply not only to the portion thcieof not -old. hut also to the pro¬ 
ceeds ot that part thereof heretofore -old bv me; and whereas 1 de-ire 
to preserve the Homestead -tannin." on said •'Rosedale'* in the 
family; now therefore I do hereby revoke that part of mv -aid will 
and codicil a- directs the -ale of that part of ~Eosedale*’ of which I 
may die seized, and in place thereof I direct that the part thereof 
Beginning at a point on the north line of Newark Street di-tant. 

hair hundred (dMO) feet easterly from the ea.-t line of Thirty 
; M Six11 ‘ Street and running thence north and parallel with -aid 

I hirty Sixth Street to the South line of Omaha Street, thence 
ea-t with said south line of Omaha Street two hundred and twenty 
0--*D feet, thence south and parallel with -aid Thirty Sixth Street 
to the north line of Newark Street, and thence wc.-t with slid line 
of said Newark Street to the beginning. be held by William \ 
<Iord.ui and .1. Hold-worth (Jordon, the survivor of them, or in tin* 
event of the death of both. The National Safe Deposit. Savin-'- and 
Trust Companv of the District of Columbia in tru-t for the Vo of 
my daughter Ea-ie Green during her life, and upon her death in 
tru-t for her issue (should -lie die leaving i—ue) during their 
minority, and upon said i-.-ue arrivinn ; ,t lull aye to convex the—me 

to them in tee. -ueh i—ue to take per -tirpes and not per capita_ 

And on the further tru-t should mv -aid daughter die without i--uo 
or should said i-sue die without arriving at full aye. then to convex 
the same m fee to mv brother George F. Green should he he then 


in fee lo the eblest of his -oils then, liv 


A- to the r.*-t of 


Iilivc. anil it niv miii| Iimllior Lp nm llion livinu to ponvpv tlio shop 
• Koscdale <<i; wln.-li I may dip >pizp<] I diroot that the provisions 
ot my said will and codicil thereto he carried out in regard thereto 
as therein provided. 

In witness whereof I have hereunto set mv hand and seal this 
Seventh day of June A. I). IN ho. 

OSCEOLA C. GREEN, [seal.] 

signed, sealed, puhli-hed and declared by the above named testa- 
00 U \\: ° S( ; enln r - * deem as and for a second codicil to hm la-t 

w . lH an(1 testament, m our presence, who in his presence at 
his request, and in the presence of each other have heretoVt 
our names as witnesses. 

AI.RERT ,\. WILSON. r SEU i 

CI.KMKNT W. HOWARD, se*l' 
CORNELIUS BARBER. [seal] 
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Sup.cn,e Court of the District of Columbia, Holding Probate Court. 
]>ISXKI( X ol CuLl MHIA, To nit ; 

,, !'; T’ 1 ' 1 .'"'; |,l ’l"" v Register of Will- for the District of 

foroeoim' I ^ ol 1 hereby certify, That, the 

7. ' '-"I'.v ol the original will and two codicils of 

,ia • f nl'V "Tw lllwl , "" 1 rocoI ' (le ' 1 i" 'ho ollicc of the 
(Wrt .f r ' '"'V'T ]h T m ,,f Columbia. Clerk of the Probate 
he dob m i "" 1 ,,u : t tI,e "^1 mul codicils after having 
wi I t ' ," t \ " nhr ,,f 'he said Court, in accordance 

llc h'." s «£ he District of Columbia, admitted to probate and 

a nVl' ninety-five. •' J "" 0 ' A ‘ °" e ,l,ou *“ nd hun.lre.1 

I 1 uitboi Ceililx I bat said will and codicils were duly executed 
aim proved agreeably to the laws and usages of the District of Co¬ 
lumbia. and that I have compared the foregoing of said will and 

foV'm' ' "‘c original record in said office, and find it to be a 
!'• Buo «md ronvcl tr;iiisci'ii>( tlioroof 

stlS o? jllv 1 a" d: 10OS 1 ' 0 ° f ,he Pro, ’ ilte Court, this 

n t n - . WM - C - TAYLOK, 

Depot p Rffjistcr of II //As* for the District of 

Coin whin, Clerk of Probate Court. 




Kx HI MIT “R.” 


« » r* 


(Plaintiffs Kx. D 

B i t /1 .* i i <1 11ic* <>1 ( it h 1, .\ 1 111• 1 1_ 

I. .'.tin tirccii. of the County of Washington, in the District of 
Columbia, do make, publish and declare the following as and for 

'U'p.md- | give and derise that portion of my land known a- the 

• -n beb ol the hosodale far,. my son George, bis heirs and 

' ,,- i ,|! < a 'V his death without issue, in remainder to mv 

lien;. I give and devi-e that part of my 1 1 known as the now 

hem. ... from the fence which forms its present wc-t- 

em Umndiiry. to Joshu.i Pearce’s land, to my son Osceola, his heirs 

i , 111 ca-e of bis death without issue, in remainder 

it* m\ otI m'I' children surviving Imu_ 

, ) U . 1,10 of "IV estate, real, personal and mixed. I give 

. CMSC anc hcuueatu m toy single daughters, viz: Maria Dcvereux. 
i . - hue , ill.ain Deyereux. Rebecca Ann Green. Mary 

, K during their single lives, to 

““ ' ,v :l1 o| 'he'" "ho may continue single, for their 

o, lie, support, am' should any married daughter he left a widow 

V ,r • 'hbcyl. .1 is my will that such daughter he thence¬ 

forth entitled, equally with the single ones, to a home and main- 
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tenance from such property a.- I may leave, it being my sole object 
to provide for the helpless of my children. 

Item. It is my will and de-ire that all the slaves I may die pos¬ 
sessed of 1)0 freeiI a- they respectively reach the age of thirtv- 
84 five year-, and until -aid age. it is my will that they shall he 
he retained for the u-e and henelit of my heir- and that the 
latter shall not have power t<> -ell them 

Item. Should my surviving daughters all marry, then it is my 
will that the re-idue of mv estate aforesaid he equallv divided amoim 
all my heirs and i:i -uch division it is mv will and direction that 
none of my servants he -out further south than the District of Co¬ 
lumbia or its immediate neighborhood— 

Item. I further will and direct that any issue of mv servants horn 
during their time of servitude shall likewise he free at the age of 
thirty-five years— 

Item. It is my will and desire that my daughter Rebecca Ann 
Green. while she remain- single, shall have the direction and man¬ 
agement of the servant.- and household 

Lastly. I constitute and appoint mv -on George the Executor «»f 
tin s my last will and testament— 

In testimony whereof. ! have hereunto set mv hand and seal on 
this eleventh dav of November A. I). 1858. 

ANN GREEN. |skal.| 

Signed, sealed, published and declared as and for her last will 
and testament, by the above named textatrix, in presence of us. 
who, at her request, in her presence and in presence of each other, 
have subscribed the same a- witnesses. 

•I. M SNYDER. M. D. 

WALTER S. COX 
TITOS. C COX 


■ >' > 


( niliril. 


Having put my -on (leorge E. Green in po.-sossion of that por¬ 
tion of Land, which I de-igned for him and mv Daughter- having 
all married except Maria Dovereux and Rclx'cea Ann (Ireen. all ex¬ 
cept those two. ar- excluded from any participation in my propertv. 
A when they may have married or died. I wish the propertv to go 
to Osceola C. Green, my youngest -on. upon his paying the sum of 
one thousand dollars to each one of hi- sister- who mav he at that 
time In alive—in the event of hi- not accepting the propertv. I 
wi-li mv (*ldest -on (leorge E. Green to have the next choice to take 
the property on the same term—- It i- my wi-li should he decline 
to tn take the propertv on the -ante term-, that the -aim* offer he 
made to each of mv daughter- in tin* order of their re-poetive age- 
that may he In living at that time, upon all rejecting it. h i- mv will 
that nil the furniture House A* land that had been left to mv daugh¬ 
ter- Maria Devereux A Rebecca \iin (liven for their life-time he 
sold for what it mav bring A' divided among mv heir- °‘enerallv 
In te-t imony whereof I have hereto -et mv hand A' seal this 12th 
of August 1 St>7. 


ANN GREEN, [seal. 
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Signed. scaled. published ,v declared bv Ann Green the ..hove 

!".. """'S'*- l-or l..xi will & ies,nn,en./h • sen e of 

i her .'ec|U,-,. A in her presence & .resen'ce of each 

:W VSrAtfe 'St'" "' ,W ' riM ° ,,r .. ''•* tl.i- 

S. C. lU’SEY. 

CATHARINE A. M. RISKY 
I’. D. POSEY 


Codicil. 

• \" ,|ovi ' os already made in mr present will I de¬ 

ni' lint my daughter K. It. (Jnesenlwrrv slmil have during her 
I e Inne an,I a. her , oath t» ,le-een,l to her children a lot of .'ntninl 
j„i ,{ y kvi11 '. a'id Georgetown turnpike road and ad- 
-T Mi--, s Nour-c S land. begin-ing at the corner of the said 
tninpil-i road and running sonthcrlv alone the said turnpike road 
fixe hundred and twenty (.V_>0) feet to a point opposite the centre 
o the choc, and thence easterly m a straight line parallel with the 

fif V ( twi t r 11 'I'diince of four hundred and 

,t' t,1( ‘ s ‘"'l turnpike fence: thence at right ancles 

111 .1 sp night line about Six hundred (GOO) feet to the Alices 

direeMha "tT, fr" < ' < ' i' 1 ”"- - Sn, 'l H "° to lll( ‘ h eRin-in K: and also I 
im d that the fra nc bo,we in the rear of the present stable shall be 

no\e,| upon this lot and two comfortable rooms shall be added to 

,t_.hc house and lot to be rented to pav for the* ' w ” p 

jm^-he should prefer to .make these or any other hnprovenlenN 
Smiled sealed, published and declared bv__to be tlm „ 

'r' " n ! " I " 1 in the presen, e of t a" d 

each other who at her request and in her presence and in the 

■' t"'' hereunto J . nanies a wit- 

• (Ins I weuty-eiebtli day of July ,\ ft |s ( ;s 


S. C. rcsey. 

C \, M RESET 

i’. i>. posey. 


ANN GREEN. |_, | 


Supreme Court of the District of Columbia. Holding Probate Court. 
District of Columbia. To wit: 

T. A\ ni. C. n.vlor. Doinilv 1 ?<• i^fi,,r ; 11 e ,1 T \* , • e 

Columbia. Clerk of the Probate Court, do hereby eerifv That the 
forego,ng ,s a rue ropy of the original will and two codicils of Ann 
■ re n deceased filed and recorded in the office of the Register of 
M tlls for the n,Strict of Columbia. Clerk of the Probate Court 
aforesaid, and that the said will and codicils after having been dulv 
proven, were, by order of the said Court, in aceorZce^hlhe 
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li<ws of the District of Columbia, admitted to probate and record 

on the 12th day of November. A. D. one thousand eight hundred 

and seventy. 

• 

1 further certify. That said will and codicils were dulv executed 
and approved agreeably to the laws and usages of the District of 
Columbia, and that T have compared the foregoing copy of said 
will and codicils, with the original record in said office, and find it 
to he a full, true and correct transcript thereof. 
oK Witness my hand and the seal of the said Probate Court, 

this 8th day of July. A. D. 1008. 

WM. C. TAYLOR. 

r^EAL.! D( piifii Rcfjistcr of Wills for the District of 

Col,, in bin, ( lerh <tf the Probate (Hart. 


30 (Plaintiffs' Ex. M.) 

“Exhibit C.” 

Liber 1815. Eolio 281 et seep 
Recorded June 10th. 1888. 2:40 p. ni. 

Mary I. Lewis et al. 
to 

Cert rude M. Hubbard. 

Deed. 

This Deed. Made this Seventeenth day of April. A. D. 1888. be¬ 
tween Mary I. Lewis, widow, of Ring George County. Virginia, 
and Louisa K. Norton, widow. George E. Green and Maria D. Green 
liL wife, of the District of Columbia, parties of the first part and 
Gertrude M. Hubbard of said District, party of the second parti 
V herea- Ann Green deceased, by her Mill dated November 11th. 
1858 and a Codicil thereto dated August 12th. 1807 which Will and 
■ 4’dicil are duly recorded in the Office of the Register of Wills of the 
District of Columbia, in Will Rook 11 folio 270 devised all the resi¬ 
due of her real estate (in which i- included the real estate herein¬ 
after described) to her daughters. Maria Revereaux and Rebecca 
A Green during their lives or until their marriage, with remainder 
to her son Osceola C. Green, subject to certain payments to be made 
b.v bim to his sisters, and with a provision that in the event of said 
Osceola C. Green declining to take said property charged as afore¬ 
said. the privilege of taking the same should be extended to the 
testatrix other children in the order named in said Codicil. And 
Whereas said Osceola C. Green has elected to take said real estate 
upon the terms of said Will and he and the said Maria Dever- 
oux and Rebecca A. Green have agreed to sell the real estate 
hereinafter described to the said Gertrude M. Hubbard. And 
M hcreas -aid Ann Green left as her sole heirs at law Maria Dever- 
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eux Reliecen A. (ireen, l.ouisa K. Norton, Mary I. Lewis. Elizabeth 
!: i“'*"'*ny, Alu-e (.. ile \ tnrnide, (ieorge F. (ireen and Osceola 

fleen. And Whereas, the grantors herein desire by these pres¬ 
ents to release >aid real estate herein described from the payments 
< Wtn? thereon by said Codicil, to confirm the title thereto of said 
•eitinde M. Hubbard and to extinguish m favor of her and her 
hens any and all interest or right, whether vested or contingent 

' . , ^ ,jmt< ’ rs uiay have or be entitled hereafter to have in’ 

>aid real estate. Now therefore, this indenture witnesseth, that the 

Mm r\V\r U '- ui t l ° l,rSl 1M,rt f(,r m,(I in consideration of One 
llnmhed Dollars in current money of the United States to them 

paid by he said party hereto of the second part, receipt of which 

nt the delivery hereof, is hereby acknowledged, have bargained and 

• ell Mi.mt e' fe<’ll and convey unto and to the use of the said (ier- 
inde M Hubbard, her heirs and assigns, the following described 
•"'I and | iron uses with the casements and appurtenances thereunto 
I'elongnig.situate and lying m the County of Washington, District 
., oiinnbia. namely: I'art of the trad of land known as •■|*rettv 
tospe. l beginning a. Corner No. I being at the end of the 2nd 
. 1,1 ll ‘ I'mccl <d land last described in a Deed from Charlotte I 

file to (uuMiner (i llubbard dated dune I, 1886 ami recorded in 

a, .I ' ■ V 10 ' <> - of ‘ 10 Laml Records of the District of 

f olutnlaa am running thence North 22 degrees 55 minutes 
is, 1 st. 1 him -three and seven tenths (33.7) feet to Corner 
" - ( >n South bank of a brook, tlienee with the South bank of 

said brook North 88 degrees 21 minutes East Sixty (60) feet to 
Comei An. thence South < < degrees 23 minutes East One hundred 
«md twenty seven and three tenths (127.3) feet to Corner No 4 
thence North 40 degrees 32 minutes East One hundred and fifteen 
aid four tenths (115.4) feet to Corner No. 5; tiience South 75 do 
giees _4 minutes East. Eiftv-mne ami seven tenths (59.7) feet to 

fim rt^n L 'c <e 0 v 1 ' Three hundred m 

V 0) , teel ,t° bonier No. ,. thence South 65 degrees •>« mimitcs 
Eas ( me hundred and sixty-live ( 165) feet to Corner No. 8- tlienee 
No lh 64 degrees 40 minutes East, Seventy (70) feet to Corner No 
• thence South 46 degrees no minutes 50 seconds Ea«t One him 
dred and fourteen ,114) fee. to Corner No. 10 th^; South 75 
degrees On minutes East One hundred and emli tv-two and i i 
(182.6, fee, to Corner No. 11 ; thence Nmd^f ,^20 mK 
East, Ninety-seven (07) feet to Corner No. 12- thencesTth -U 

(H)'>.Z) feet to Corner No. 13 m the Northprlv Him .„:j n 
(rude M Hubbard s land, thence North <SS degrees 08 minutes West 
we he hundred and eighty one and thirtv-six hundredth** nt>S1 **r? 

Nr lil" 'o 7 U "y*”Y* ^t'-erly line to Cori^r No ld then 
Noith _4 degrees .>(> minutes East with the 1st line nf i ntir Ti o i 

sen hed in said Deed recorded in Liber 1190 folio 76 of «aid T and 

Records as sa d line now hears) One hundred and ilhS 

4- seven and eight tenths (187.8) to Corner No. 15 being a cor- 

ner of said Hubbards land, thence North 64 degrees 34 
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minutes A\ est with said 2nd line of said parcel last described in said 
deed as said line now hears One hundred and four and twenty-eight 
hundredths (lU4.2Sj leet to said Corner No. 1 the place of begin¬ 
ning, Containing five and sixteen//* hundred and sixty eight ten 
thousandths (o.lbHSi ) Acres of land more or less: To have and to 
hold tin* said land and premise" with the easements and appurte¬ 
nances, unto and to the use of the -aid (Jertrude M. Huhhard. her 
heirs and assigns. And the said parties hereto of the first part for 
themselves and their heirs do hereby covenant with the said partv 
hereto ol the second part her heirs and assigns to forever warrant 
and defend the title to said granted premises unto the said partv 
hereto of the second part her heirs and assigns, from and against 
all i>ersons claiming the same, or any part thereof, by through or 
under tin* said panic's hereto of the first part: and at the cost of the 
person requesting the sinic, t<» execute and deliver any other <>r fur¬ 
ther deed or deeds, deemed by legal counsel, necessarv to more fullv 
assure the title to said granted premise" unto the said partv hereto 
of the second part her heirs and asdgiis. In testimony whereof, 
the said partic" of the lir-t part have hereunto set their hands and 
seal" tin* dav and vear first herein written 

MARY 1. LEWIS. [seal. | 

LOUISA K. NORTON. | seal. I 

OEOROE E. OREEN. | seal. I 

MARIA 1). OREEN. [seal. | 

Signed, sealed and delivered in the presence* of 

.JOSEPH W. DAVIS. 

Id District oe Coli m im a. T<> nit: 

E .Joseph W. Davis, a Notary Public, in and for the District afore¬ 
said. do hereby certify that Mary 1. Lewis, widow. Louisa K. Norton, 
widow. Oeorge E. Oreen and Alalia D. Oreen. his wife, parties to a 
certain Deed, bearing date on the Seventeenth dav of April A. D. 
ISSN, and hereto annexed, personally appeared before me. in the 
District aforesaid, the said Mary 1. Lewis. Louisa K. Norton. Oeorge 
E. Oreen and Maria D. Oreen being personally well known to me to 
he the persons who executed the said Deed, and acknowleged the 
same to he their act and deed, and the said Maria D. (i. Oreen beiim 
by me examined privily and apart from her husband and having 
the Deed aforesaid fully explained to her by me acknowledged the 
sanu* to he her act and deed: and declared that die had willinglv 
signed, sealed and delivered the same, and that she wished not to 
retract it. (liven under my hand and Notarial seal this twentieth 
day of April A. D. ISSN. 

JOSEPH \\ . DAVIS, [seal. J 
[notarial seal. | A 'otunj Public , 

Office of the Recorder ok Deeds, 

District of Columbia. 

This is to certify that the foregoing i< a true and verified copy of 
an instrument as recorded in Liber RUo. folio MSI et seq., one of 
the Land Records of the District of Columbia. 
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In testimony whereof ! have hereunto set my hand and 
affixed the seal of this olliee this 8th day of July, A. 1). 1908. 

R. W. DUTTON, 

[seal.] Deputy Recorder of Deeds, D. C. 


45 (Plaintiffs* Ex. Q.) 

“Exhibit IV’ 

Li her 1646, Folio 114 et seq. 

Recorded Feb'v 11, 1892. 1 :1U p. m. 28. 

Osceola U. Green 
to 

Ann Green. 

Declaration. 

Whereas Ann Green late of the District of Columbia by her last 
will and 1 estanieut hearing date on the Eleventh day of November 
A. I). 1858 executed to pass real estate and duly probated and of 
record in the Olliee of the Register of Wills for said District after 
making certain devisees ,,f parts of the tract of land in the District 
ot Columbia known as Rosedale provided as follows: Item, all the 
lest ol my Estate real personal and mixed 1 give, devise and be¬ 
queath to my single daughters viz: Maria Devereux widow of the 
late William Devereux Rebecca Ann Green, Mary Imogene Green 
and Louisa Iv. Green during their single lives to be held by all as 
one of them who may continue single for their or her support and 
should any married daughter be left a widow destitute of support 
it is my will that such daughter be thence forth entitled equally with 
the single ones to a home and maintenance from such property as 
1 may leave, it being my sole object to provide for the helpless of 
my children. And whereas the said Ann (ireen by a codicil to said 
will bearing date on tin* Twelfth day of August A. ]). 18(57 also 
executed to pass real estate and duly probated and of record in the 
Olliee of said Register of Will.- provided as follows: Having put 
my son George E. Green in possession of that portion of land which 
1 designed toi him, and ni\ daughters having all married 
46 except Maria Devereux A Rebecca Ann Green, all except those 
two are excluded from any participation in my property <fc 
when they may have married or died I wish the property to go to 
Osceola C. Green my youngest son, upon his paying the sum of 
One thousand dollars to each one of his sisters who may be at that 
time alive, in the event of his not accepting the property 1 wish 
my eldest son George F. Green to have the next choice to take the 
property on the same terms. It is my wish should he decline to 
take the property on the same terms, that the same Offer he made to 
each of my daughters in the order of their respective ages that may 
4—2338a 
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be living at that time, upon all p meeting it, it i- my will that the 
furniture, home A; land that had been left to mv daughters Maria 
Devereux A: Rebecca Ami (Ireen. for their life time he sold for what 
it may bring A' divided amoiijf mv heirs generallv. And whereas 
the -aid Ann (Ireen died without having revoked said Will and 
Codicil thereto seized of j>ait of a certain tract of ground in the 
Distiiet ot ( olunihia. known a- Rosedale . and leaving as her 
heirs at law her children Maria Devereux. Rebecca Ann (Ireen. 
Louisa K. Norton. Mary I. Lewi-. Elizabeth 1L Oui.-enberry. Alice 
(i. de Vturhide. George K. (Ireen and Osceola C. (Ireen. And 
whereas, the said Osceola C. (Ireen elected to avail himself of the 
provisions contained in the Codicil to the last Will and Testament 
of "aid Ann (Ireen. and to take the part of the tract of land called 
Rosedale included in the residue of tin* estate of said Ann (Ireen. 
subject to the life estate of his sisters Maria Devereux and Rebecca 
Ann (Ireen and to the payments provided for in said (’odicil. 
d< And whereas the said Osceola C. (Ireen. acquired all the in¬ 
terest of his sister Louisa K. Norton under the said Will and 
Codicil thereto by deed dated on the Thirteenth day of June A. I). 
INNS, and recorded on the Eighth day of February A. D. 1892, 
amongst the land records for the District of Columbia.' And whereas 
the said Election ot the said Osceola C. (Ireen. to take said part of 
Rosedale was recognised and ocqui-sccd in. by the heirs of said 
Ann (ireen. in evidence of which recognition and acquiescence thev 
executed and delivered certain deeds of part of said Rosedale. hearing 
date on the third day of April A. D. INNS, and the seventeenth day 
ot^ April A. D. Inns, and duly recorded in Liber R»lo at folio- ;*7(>. 
MTS and MM of the Land Records for the District of Columbia. And 
whereas. Alice (I. de Vturhide one of the daughters of said Ann 
(Ireen has since died. And whereas the said Osceola C. (Ireen is 
desirous of giving public notice of his election to avail himself 
of the provisions of (’odicil to the Will of his mother the said Ann 
(Ireen. Now. therefore the said Osceola 0. (ireen does herebv 
solemnly declare that he has elected to avail himself Itimsrff of the 
provisions contained in the Codieil to the Will of hi- mother Ann 
(Ireen. and does hereby execute these presents in evidence of his 
election, to take the residue of the estate of -aid Ann (Ireen. with the 
part ot the tract of land called “Rosedale” in the District oif 
Columbia, included in said residue subject to the life estates of his 
sisters Maria Devereux and Rebecca Ann (Ireen and to the 
4N payment of hi-sisters Mary 1. Lewi-and Klizaheth R. Quisen- 
herry of the sum of one thousand dollars each. And the said 
Osceola C. (Ireen hereby tender- himself ready to pay on demand 
unto the said Mary I. Lewis and Klizaheth R. Ouisenherry the sum of 
One thousand dollars each. In testimony whereof, the -aid Osceola 
C. Oieen ha.- heieto set hi- hand and seal this tenth dav of Kehruarv 

A. D. 1892. 

T . 0SCK0LA C. GREEN. [seal.] 

\\ it ness: 

S. C. MILLS. 
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District of Columbia, To wit: 

n f’ C. Mills a Notary Public in and for the District of 

Columbia, do hereby certify that Osceola C. Green party to a certain 
paper writing bearing date on the tenth day of February A. D. 
1-S92, and hereto annexed, personally appeared before me in said 
istriet the said Osceola 0. (Ireen being personally well known to 
me to l»e the person who executed the said paper writing and ac¬ 
knowledged the same to be his act and deed. Given under mv hand 
and notarial seal this tenth day of February A. D. 1892. 

r SAM’L C. MILLS, 

I notarial seal. ] Notary Public. 

Dl'MCE OF THE RECORDER OF DEEDS, 

District of Columbia. 

lbi> L to certify that the foregoing is a true and verified copy 
;,n "istrument as recorded in Liber No. 1(>4(> folio 411 et <ca 
one of the Land. Records of the District of Columbia. 

In testimony whereof I have hereunto set my hand and 
4.) affixed the seal of this office this 8th dav of Julv \ D 
1908. ' • * • 

R. W. DUTTON. 

| seal. I Depoti/ Recorder of Deed '**, D. C. 


Ansircr of pose Quesenberry. 
Filed October 7. 1908. 


This defendant, who is an infant of seventeen vears of age. admits 
that she is the only child of Nicholas Quesenberry. a deceased son of 
Rose R. (Quesenberry, deceased, who was a sister of Osceola C. 
Green, deceased. 

Leing an infant of tender years, she can neither admit nor denv 
the matter." and things in the Rill alleged and submits her rights to 
the protection of the Court. 

ROSE QUESENBERRY. 

Subscribed and sworn to before me this 7" dav of October V D 
1908. * ’ * ‘ ' 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Asst Cl’k. 

'G Order Appouitiny Ouardian ad Litem. 

Filed October 7, 1908. 


It appearing that the infant defendant Rose Quesenberry was 
duly served with process 0 n the 30tli day of September, A. D.*1908, 
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and said infant being personally present in Court, it is this 7th day 
of October, A. I). 1008. ordered by the Court that Emma L. Quesen- 
berrv he and hereby i- appointed guardian ad litem to appear and 
make answer for said named infant defendant. 

WRIGHT. Justice. 


A nxu'er of Infant Host (Jiifxrnlnn’i/, In/ (I'miiiUnn oil 

Filed October 7. 10()N. 

******* 


This defendant cannot admit or deny any of the matters and 
things alleged in the -aid Rill. and. being an infant under the age 
of twenty-one years, submit- her right- to the protection of the Court. 


ROSE (JUESKNBERRY. 

Ry EMM A L. (JUESENBERRY. 

Her (> mmlnm ml Litf 


in, 


Subscribed and -worn to before me tbi- day of October \ 1) 
1008. 

.1. R. YOUNG, C/7,-, 

Rv F. E. CUNNINGHAM. 

Arif (77,-. 


52 Siifijih inriitnl Hill. 

f iled February 10. 1000. 

* * * * * * * 

Now come- the plaintilf- and. with leave of the Court first ob¬ 
tained. file tbi- their Supplemental Rill of Complaint, and say: 

That <m the Oth .lay of .Inly 100N they tiled their original bill 
herein, wherein all the devisees and legatee.- under the will of Osceola 
C. Green, deceased, including hi- brother. George F. Green, were 
made defendants. In -aid hill they set forth that they were execu¬ 
tors and tru-tees under tin* will of -aid Osceola C. Green, and a- 
sueli were possessed of certain personal estate and seized of certain 
real estate in the Iu-triet of Columbia: that they were de-irons of 
distributing -aid personal e-tate and administering said real (‘state 
under tin* direction of the Court: and further set forth that a cloud 
upon the title to said personal and real estate had been created hv a 
claim thereto asserted by the defendant George F. Green: and prayed 
that the said defendant George F. Green might be restrained from 
setting up any title in -aid personal and real estate except as a 
devisee under the will of -aid Osceola C. Green; that the Court 
would decree that the plaintiffs bad a fee simple title in said real 
e-tate and an absolute title iu -aid personal estate: and that refer¬ 
ence be made to the Auditor to state their account a- trustees under 
the will of said Osceola C. Green, and for other relief. 
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1 l |at ^ ie defendant (ionise F. Green was duly served with 
'»•> |>r(>eoss on the 16th day of July 1908. and return of said 

service was made on the 4th dav of August 190,S, and an- 
peanmce entered for him hy counsel on the 17th dav of August 
J-atV hut no answer was by him tiled. 

I iiiit on nr iibout the loth day of December 1908 said defendant 

■eoiov i*. Green died leaving as his next of kin and heirs at law 
his ehddron. (ieorge Plater Green who resides in l.os Angeles 
l a ltnrrna. \\ llliani Deverenx Green who resides in Elkton, Yiririniii 
,a ( ( _"een who resides in Chicago. Illinois. John Green and \nn 
korrest t.reen who reside in the District, of Columbia. William Ricli- 
ardson Green who resides in Chicago. Illinois. Augustin de Y 
t.reen who resides in Prosser. State of Washington, Frank K Green 
who resides ,n the District of Columbia. Maria Green Matthews 
" ho resides in Steilaeoom. State of Washington, and Georgia For- 

rest (.reen who resides in the District of Columbia, all of whom are 
of lull ago. 

1 liat su'd defendant George F. Green left a paper writing in the 
nature of a last will and testament bearing date on the 19th dav of 
I ecember 1904 which is filed in the oflice of the Register of \Vi 1 Is 
for the District of Columbia, wherein he appointed the said Frank K 
CreiMi to he executor and devised all his estate to his children \nn 
4orrest Oreen. Georg,a Forrest (ireen and Frank K. Green, as will 
appear from a certified copy of said paper writing tiled herewith 
marked *F.\hihit No. 1. which is prayed to he taken as part hereof 
J liat said paper writing has not been admitted to probate and record, 
though these plaintiffs are advised hy the executor named therein 
that such probate will shortlv he made; and no administra- 
->J turn upon the estate of said George F. Green has been 
granted. 

1 hat the children of said (ieorge F. (ireen above named are all the 
pci soils who can in any way be interested in or entitled to the estate, 
eithei as heirs at law. next of kin. legatees, devisees or executor. 

1 hey further say that said (ieorge F. (ireen died without having 
made any tender whatever to his sister Mary Imogen Lewis, defend" 
ant m the original bill, of the One Thousand Dollars ($1,000) pro¬ 
vided in the will of Ann (ireen and referred to in the original bill, 
mid without having made an actual tender of that amount to hi< 
sister Louisa K. Norton, defendant in the original hill. 

I he plaintiffs are advised, and on such advice charge, that the 
said named children of said George F. Green or some of them, intend 
to assert a claim against the personal and real estate held bv said 
plaintiffs as executors and trustees under the will of said Osceola C. 
Orcon. hut in what capacity or under what right, whether as heirs 
at law. or next of kin. or devisees, or legatees, or executor of said 
George F. Green, they have no knowledge. Thev are further ad¬ 
vised. and on such advice ‘charge, that the intention to assert said 
claim creates a cloud upon the title of the plaintiffs as executors and 
trustees under the will of Osceola C. Green to said personal and real 
estate in theii hands. I he plaintiffs are further advised and on 
such advice charge, that said named children of said George F. 
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(ireen have im right. title or inten-t whatsoever in any part of the 
personal ami real estate held by the plaintiffs, as exeentors ami 
r,,t trustees under the will of said Osceola 0. Oreen. except -noli 
eight. title and interest as they may have derived from or 
through their deceased latlier as a devisee and legatee under the will 
o{ >aid Osc(»ola 0. Green. 

Idle plaintiffs therefore pray: 

1. 1 hat the l nited States writ of suhpoma 1 »e directed to the said 
George Plater Oreen. William Oevercux Green. Zola C. Oreen. 
Augustin de V Oreen. .John Oreen. Ann Forrest Oreen. William 
Richardson Oreen. Frank K. Green. Maria (ireen Matthews and 
Georgia korrest Green. commanding them and each of them sev¬ 
erally, to appear and answer the exigencies of the original hill and 
<d this supplemental hill. 

- I hat said George Plater Green. William Oevereux Oreen. Zola 
(’ (ireen. John (ireen. Ann Forrest (ireen. Willliam Richardson 
Green. Augustin de Y. (ireen. Frank I\. (ireen. Maria (ireen 
Matthews and (teorgia korrest (ireen. he restrained by writ of in¬ 
junction from setting up any claim whatever to any part of the 
personal or real estate in the possession of the plaintiffs, other than 
was given to their father, Oeorge F. Oreen. hy the will and codicils 
of said Osceola C. (ireen: and that they he further enjoined from 
Going any and every act which may cloud the title of the plaintiffs 
to -aid personal and real estate: further that a restraining order to 
the same effect as said injunction he issued temporarilv until the 
appl ieation for said injunction he determined. 

.*». That this honorable Court will interpret the last will 
»>(> and testament of Ann (ireen and of the said Osceola C. 

(ireen. and will direct the plaintiff's, executors and trustees 
(inner the last will and testament of said Osceola C. Green, as to 
their duties in the premises under the proper interpretation of both 
of said wills. 

4. That this honorable Court will decree that the plaintiffs, as 
executors and trustees of the last will and testament of the said Osce¬ 
ola C. (ireen. have a fee simple title in said personal and real estate, 
and will further determine that the said George Plater (Ireen, W il¬ 
liam 1 >evereux (Ireen. Zola C. (Ireen. John Green. Ann Forrest 
Green. W illiam Richardson (Ireen. Augustin de Y. Green. Frank Iv. 
Green. Maria Green Matthews and Georgia Forrest Green, have no 
title in said real and personal estate save such as they have through 
their deceased father. George F. (Ireen. as a legatee and devisee 
under the will of the said Osceola C. Green. 

• ). That reference he made to the Auditor of this Court to state 
the account of the plaintiffs, executors and trustees under the last 
w ill and testament of said Osceola 0. Green, as to the funds in their 
hands as set forth in the original hill. 

(I. And for such other and further relief as the nature of the 
case may require. 

The plaintiffs hereby waive an answer under oath on the part 
of each and every the said George Plater Green. William Devereux 
Green. Zola C. Green. John Green. Ann Forrest Green. William 
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Richardson Green Aug fine de Y. Green, Frank K. Green. 
1 * kula Green Matthews and Georgia Forrest Green. 

WILLIAM A. GORDON 
•L HOLDS WORTH GORDON. 

If. ROSS RFRRY AND SON 
FRSKINK GORDON, 

.1 ftoi'liciftt I III Pltl I lit iffX. 

Hmhv'n 0, ""| lv "'r", ; ve llilv< ; the aforegoing supplemental 

ih, Jin T'J'r ' M k "V", tlle < '°" ,0,1,s ‘hereof, that the facts 
tun, stated of onr peivonal knowledge are true and those stated 
tijMiti liiloiniation and belief we helieve to he true. 

WILLIAM A. GORDON. 

J- IIOLDSWORTH GORDON. 

\ 1111,1 S ' VO "' bofo,, ° 1110 ,llis Ui " <]a >' of February, 

•I. R. YOFNG, Cl’k, 

H.v F. K. CUNNINGHAM. Cl'lc. 

, ' v ' Plaixtiits' Ex. U. 

"Eximirr No. I" ro Si iuu.kmkxtal Bill. 

I, Gonree F. Green, of the District of Columbia, being of sound 
ami disposing mind, memory, and understanding, do hereby make 
jamlish. and declare the following as and for mv Last Will and 
testament, hereby expressly revoking all wills, and codicils thereto 
it any. I>\ mo at any time heretofore made 
Item 1 : 

I direct my executor, hereinafter named, to pay all of mv just 
< e ,ts and funeral expenses, including particularly the payment and 
discharge of the certain indebtedness secured by deed of'trust upon 
the real estate and premises owned by me and'in which I now re¬ 
side, being No. .101K Dumbarton Avenue. N. W.. in the District 
aforesaid. 

Item 2: 

Subject to and after the payments above provided for I hereby 
Kive and bequeath unto my two unmarried daughters, Ann Forrest 
<u-een and Georgia \< orrest (ireen. in equal shares, absolutely all 
ot the moneys of my estate that shall then remain 
Item 3: 

As it is my desire to provide for the support and maintenance of 
1'vo unmarried daughters so long as they muv remain un- 

'InoF,;., r' e ’ V M,Ve f ;! evl '°. ala I '•equeuth to my said daughters. 
Ann In icst Green and t.eorgia I orrest Green, as joint tenants, all 

the rest, residue and remainder of my estate, real personal and 
mixed, so long as they may. respectively, remain unmarried, 
od and for and during the term of their respective natural lives- 
and m the event of the marriage of either one of mv said two 
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•laughters, said share and interest in said life, estate herein provided 
tor shall thereupon pass to the other >o remaining unmarried; the 
remainder estate. I give, devise and bequeath as hereinbelow pro¬ 
vided, that is to sav. 

Item 4: 

\ pon the marriage or death of both of my said two daughters, 
hereinabove named. I give, devise and bequeath all of said rest, 
residue and remainder of my estate, real, personal and mixed, to 
my son. Frank Key (been, absolutelv and forever. 

I tern 5: 

I hereby nominate and appoint my said son. Frank Key Green, 
the Executor o{ this my Last Will and Testament; and I request 
that he he not required to give bond, except in such amount as may 
he absolutely required by law. 

In testimony whereof. I hereunto -ct my hand, this 19th dav of 
December. 1904. 

[seal.] GEO. F. GREEN. 

Signed, published and declared by George F. Green, the above 
named testator, as and for lib Last \\ ill and Testament, in the pres¬ 
ence of u>. who. at his request and in his presence, and in the pres¬ 
ence of one another, have hereunto subscribed our names as witnesses 
thereto. 

Witness: 

I seal. | HEILM AN L. KAKPELES. 

1048 :b/ St. X. IF. 

| seal. ) C. F. EGKLOFF. 

812 A\ Cap. St. 


00 Supreme Fourt of the District of Gohimbia. Holding a Pro¬ 
bate Court. 

District ok Coumria. To wit : 


1. -lames 1 aimer. Register of Wills for the District of Columbia. 
Clerk of the Probate Court, do hereby certify. That the foregoing 
is a true copy of the original paper writing purporting to be the last 
will and testament of George F. Green, deceased, filed in the office 
of the Register of Wills tor the District of Columbia, Clerk of the 
Probate Court. 

I further certify. 4 hat 1 have compared said copy with the origi¬ 
nal paper in said office, and find it to be a full, true and correct tran¬ 
script thereof. 

W it ness my hand ami the seal of said Probate Court, this 4th 
dav of Februarv. A. D. 1909. 

[seal.1 JAMES TANNER, 

Register of II ills for the District of Colurn bia, 

Clerk of the Prohate Court . 
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Answer of Louisa K. Norton. 
Filed March 6, 1909. 


The Separate Answer of the Hefendant Louisa K. Norton to the 

Original and Supplemental Hills. 

This defendant, for answer to said hills, says: 

(1, 2, 3, 4, f> and 0) She admits the allegations in the first, sec¬ 
ond, third, fourth, fifth and sixth paragraphs of the Original Bill to 
be true. 

(7. S and 9) On information and belief she admits the allega¬ 
tions in the seventh, eighth and ninth paragraphs of the said bill 
to be true. 

(10) She admits the allegations in the tenth paragraph of the 
said bill to be true. 

(11) On information and belief she admits tlie allegations in the 
eleventh paragraph of the said hill to be true. 

(12, 13, 14 and 15) She admits the allegations in the twelfth, 
thirteenth, fourteenth and fifteenth paragraphs of the said bill to 
be true. 

(16) She believes each and every of the allegations in the six¬ 
teenth paragraph of the said bill to he true, and admits the same. 

(17) She admits the allegations in the seventeenth paragraph of 
the -aid hill to l»e true. Sia* further says that at the time she executed 
the said mentioned deed, she knew that Osceola C. Green had elected 

to take the estate devised to him by his mother, and recogniz- 
02 ino that la' had a vested remainder in fee in ••Rosedale*’ sub¬ 
ject to tin* life estate of his sisters Maria and Ann. she exe¬ 
cuted tiie deed to Gertrude M. Hubbard in evidence of such recog¬ 
nition. 

(18) She admits the allegations in the eighteenth paragraph 
of the said bill to be true. 

( 19) On information and belief she admits the allegations in 
the nineteenth paragraph of the said hill to he true. 

(20) She admits the allegations in the twentieth paragraph of 
the said bill to be true. 

(21) On information and belief she admits all the matters and 
things in the twenty-first paragraph of the said bill to be true. 

(22) On information and belief she admits the allegations in 
the twenty-second paragraph of the said bill to be true. 

(23 and 24) She admits the allegations in the twenty-third 
and twenty-fourth paragraphs of the said bill to be true. 

(25) She admits that she received the letter from A. A. Hoeh- 
ling. Jr., Esq., set forth in the twenty-fifth paragraph of the said 
bill, and that she communicated the same to the plaintiffs. Further 
answering she says that on or about the 9th day of July 1908 she 
acknowledged to Mr. IToehling the receipt of said letter, and said: 

“It has been my understanding that my brother Osceola C. Green, 

5—2338a 
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having elected to take said property under the provisions of said 
will, died -eized <>f the same: consequently I cannot admit 
( > » the claim ot my brother < leorge. and will decline to accent 
from him said sum <>f One Thousand Dollars if tendered.” 

(20) She believes that the conclusions stated in the twenty-sixth 
paragraph of the said hill are true. 

(2/ ) She is willing that the plaintiffs, as executors and trustees, 
render an account of their trusteeship and make distribution of the 
111 1)<i m tilt'll hands and <>| the unsold part ot **Rosodale under 
the direction of the court. 

<2N ami 2ii) She admit- the allegations in the twentv-eighih 
and twenty-ninth paragraphs of the said hill to he true. 

Further answering she says: She believe- it to he true that the 
plaintiffs, as executors and trustees, have an absolute title to the 
fund arising from the sale of part of "Rosedale”. and a fee simple 
title to the unsold part of “Ro-edale”. and that the defendant 
(Jeorge F. Green had at no time any title or interest in said fund 
or in said unsold part of “Rosedale * other than as a legatee and de¬ 
visee under the will of Osceola C. (ireen. 

^ Further answering, she admits the death of the defendant George 
F. (ireen. and the matters and things set out in the Supplemental 
Bill, and says she believes that the children of said George F. 
Green have no title or interest in said fund or in said unsold part of 
“Rosedale". in any capacity whatever other than such as is derived 
through the will and codicils thereto of Osceola C. Green, deceased. 

LOUISA K. NORTON. 

I solemnly swear that I have read the answer bv me subscribed 
and know the contents thereof, that the facts therein stated 
^ <d l,, .v personal knowledge are true and those stated upon 
il 11 ol’ll!:)! 0 >11 ;)1I<1 licliel I believe to In* Wile. 

I.OIISA K. NORTON. 

Subscribed nml sworn lo before tliis I.sth dnv of Febrinnv \ 

D. 1909. ' •’ 

[seal. 1 (J. WILLIAM CRANE, 

Notarn Public. 


Aimrer of Mary Imogen Lev is to Original anti Sagplc„tt ntal Bills. 


Filed March <>. 1000. 


This defendant, for answer to so much of said hills as she is 
advised it is necessary for her to answer, savs: 

(1, 2, 3. 4. f> and <>) She admits the allegations in the first 
second, third, fourth, fifth and sixth paragraphs of the Orimnai 
Rill to be true. 

(7, 8 and 9) On information and belief she admits the allegations 
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in the seventh, eighth and ninth paragraphs of the said bill to be 
true. 

(10) She admits the allegations in the tenth paragraph of the 
said bill to be true. 

(11) On information and belief she admits the allegations in the 
eleventh paragraph of the said bill to be true. 

(12, 13, 14 and b>) She admits the allegations in the twelfth, 
thirteenth, fourteenth and fifteenth paragraphs of the said bill to be 
true. 

(10) She believes each and every of the allegations in 
05 the sixteenth paragraph of the said bill to be true, and ad¬ 
mits the same. 

(17) She admits the allegations in the seventeenth paragraph 
of the said bill to be true. She further says that at the time said 
mentioned deed was executed by her. she knew that Osceola 0. 
Oreen had elected to take the estate devised to him by the will of his 
mother, and recognising that said Osceola 0. Oreen had a vested 
remainder in fee in “Rosedale” subject to the life estates of his 
sisters Maria and Ann. she executed the deed to Gertrude M. Hul>- 
bard in evidence of such recognition. 

(IS) She admits the allegations in the eighteenth paragraph of 
the said bill to be true. 

(10) On information and belief she admits the allegations in 
the nineteenth paragraph of the said Bill to be true. 

(20) She admits the allegations in the twentieth paragraph of 
the said bill to be true. 

(21) On information and belief she admits all the matters and 
things in the twenty-first paragraph of the said bill alleged to be 
true. 

(22) On information and belief she admits the allegations in the 
twenty-second paragraph of said bill to be true. 

(23 and 241 She admits the allegations in the twenty-third 
and twenty-fourth paragraphs of said bill to be true. 

(2n) On information and belief she admits the allegations in 
the twenty-fifth paragraph of the said bill to be true; and further 
answering she says, that she received a similar letter from 
fib A. A. lloehling, Jr., Esq., to which she made no answer. 

(2b) She believes that the conclusions stated in the twenty- 
sixth paragraph of the said bill are good at law. 

(27) She is willing that the plaintiffs, as executors and trustees, 
render an account of their trusteeship and make distribution of the 
fund in their hands and of the unsold part of “Rosedale” under 
the direction of the Court. 

(28 and 20) She admits the allegations in the twenty-eighth 
and twenty-ninth paragraphs of said bill to be true. 

Further answering she says, she believes it to be true that the 
plaintiffs, as executors and trustees, have an absolute title to the 
fund arising from the sale of part of “Rosedale”, and a fee simple 
title to the unsold part of “Rosedale”; and that the defendant George 
F. Green had at no time any title or interest in said fund or in 
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said unsold part ol “Rosedale other than as a legatee and devisee 
under the will of Osceola C. (liven. 

Further answering. she admits the death of the defendant (leorge 
F. Green, and the matters and things set out in the Supplemental 
Bill, and says she believe* that the children of said (leorge F. Green 
have no title or interest in said fund or in said unsold part of “Rose- 
dale ’ in any capacity whatever other than such as is derived through 
the will and codicils thereto of Osceola G. Green, deceased. 

MARY IMOGEN LEWIS. 

6* I solemnly -wear that 1 have read the an-wer hv me sub¬ 

scribed and kimw the contents thereof, that the facts therein 
stated of my por-onal knowledge are true and tho-e stated upon 
information and belief | believe to In* true. 

MARY IMOGEN LEWIS. 

Subscribed and -worn to before me tin- 10th dav of Februarv. 
A. 1). 1900. 

THOMAS ROMAN 11 ENTER. 

[sbal.1 \otani Public. 

My con unis.-ion expire- Sept. |(>. 1910. 

.1 of .1 her llrnct to Orii/noil <in<l Sujf/ih nnntal Hills. 

f iled March t>. 1909. 

******* 

I hi- defendant, for an-wer to -o much of said bilk as she is 
advised it is necessary for her to an-wer. savs: 

1 • -• 4. •> and 4 »> She admit:- the allegation- in the first, 

second, third, fourth, fifth and -ixtb paragraphs of the Original Bill 
to be true. 

( i . S and 9) ( hi in formation and belief -lie admits the allegations 
in the seventh, eighth and ninth paragraphs of the -aid bill to be 
true. 

(10) She admit- the allegation- in the tenth paragraph of the 
said bill to he true. 

(11) On information and belief .-he admit.- the allegation* in the 
eleventh paragraph of the said bill to be true. 

i 12. Id, 14 and l.>) She admits the allegation- in the 
6N twelfth, thirteenth, fourteenth and fifteenth paragraphs of 
the said bill to be true. 

(lb) She believes each and every of the allegation- in ihe -ix- 
tcouth paragraph of the -aid bill to he true, and admit- tin* same. 

(1<) She admits the allegation.* in the seventeenth paragraph of 
the said bill to be true. 

flS) She admit* the allegation- in the eighteenth paragraph of 
the said bill to be true. 

(19) On information and belief she admits the allegations in the 
nineteenth paragraph of the said bill to be true. 
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.( JO) She aa.nits the allegation- in the twentieth paragraph of the 
•sud hill to he true. 

C-'l) On information and belief -he admits all the matters and 
Mnn^ m the twenty-first paragraph of the said bill to he true. 

i__) On information and belief-he admits the allegations in the 
twentv-secnml paragraph of the said hill to he true. 

<-•» and 24) She admit- the allegations in the twenty-third and 
twenty-fourth paragraphs of the said hill to he true. 

, 1 1 , () !‘ 'nfnrmation and belief she admit- the allegation.- in the 

twenty-fifth paragraph of the -aid bill to he true. 

(id) She believes that the conclusions stated in the twentv-sixth 
* paiagiaph of the -aid hill are good at law. 

C> 7 ) Slip is willing llint 111.- plaintiffs', ns executors and 
Inisk'Ps. render mi account of tlieir trusteeship mid make 
: lislnlmlio„ of tl,o fund in their limnls and of the unsold pari of 
Ko-edale under the directions of the Court 

',-; S s| "' |I| »' .•tlleir.'it ions in the twei 1 1 v , i.. 1, 11 1 

and twenty-ninth paragraphs of the said lull to he true. 

i " ,MVP, ' l "S - 1 "; «'.vs. she lielieves it to he true that (lie 

plmntills. as executors and trustees, have an absolute title to the fund 

• msine from the -ale of part of 'Rosedale." and a fee simple title 

to flu unsold part n| "hosedale: - and that the defendant (lent. 

. 'teen had at no tune any title or interest i„ said fund or in said 

P* ' K "''; ... than as a legatee and devi-ee under 

the will of OscooIji C. (irct n 

Further answering -he admit- the death of the defendant George 
. "een. am. the matter- and things ,„it in the Supplemental 
■ill. and says -lie believes that tie- children of -aid George F 

. . > merest iu'suid fund or in ..sold part of‘-Ko-e- 

d.tle in any capacity whatever other than such as is derived llimindi 
the will and codicils thereto of Osceola <\ (ireen. deceased. 

ALICE 111:ICE. 

I solemnly -wear that I have read the answer hv me suhserihed 
and know the content- thereof, that the facts therein stated of ,„v 

IXf'nSSSie'li T tm,, ". . **• .. . .. 4 

ALTCE BRICE. 

rum'y hS< \ ll I) 1 1909™°"' *° ,)ef ° 10 '" 0 ,llis 24th ,,!l - v of F e>’- 

f SIOAI "i ^ TAMES S. MONTGOMERY. 

Notary Public, (/atrexton Count ;/, Texan. 

A nan ce of Rmmhil f?„.« nhcmj to Original A* Supplemental Bilh. 

Filed March C. 1909. 


The defendant, for answer to so much of said hills a« he is ad¬ 
vised it is necessary for him to answer, says: 

(1, o, 1. o and 0) lie admits the allegations in the first, second, 
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third, fourth, fifth and sixth paragraphs of the Original Hill to he 
true. 

( *. s and '-M On inlorniation and belief he admits the allega¬ 
tions in the seventh, eighth and ninth paragraphs of the said bill 
to he true. 

He admit.* the allegations in the tenth paragraph of tin- 
said bill to be true. 

(11) (hi information and belief he admit.- the allegation- in 
the eleventh paragraph of the said bill to he true. 

(12. !•». 11 and l->) He admit.- the allegation- in the twelfth, 
thirteenth, fourteenth and fifteenth paragraphs of the said bill to 
be true. 

(1 ( >) He believes each and every of the allegation- in the six¬ 
teenth paragraph of tlu* said bill to be true, and admits tin* same. 

(1<) He admits the allegations in the seventeenth para- 
• 1 graph of the said bill to he true*. 

(18) He admits the allegations in the eighteenth para¬ 
graph of the said bill to be true. 

I'M ()n information and belief he admits the allegations in the 
nineteenth paragraph of the said bill to be true. 

(2(0 He admits the allegations in the twentieth paragraph of 
the said bill to be true. 

(-11 On information and belief he admits all the matters and 
things in the twenty-first paragraph of the said bill to he true. 

(22) On information and belief he admits the allegations in 
the twenty-second paragraph of the said bill to he true. 

( -•* and *241 He admits the allegations in the twenty-third and 
twenty-fourth paragraphs of the -aid bill to be true. 

' 2*>) (hi information and belief he admits the allegations in 
the twenty-fifth paragraph of the said bill to be true. 

(2(0 He believes that the conclusions stated in the twentv-sixth 
paragraph of the said bill are good at law. 

(271 Tie is willing that the plaintiffs, as executors and trustees, 
render an account of their trusteeship and make distribution of the 
fund in their hands and of the unsold part of “Rosedale” under 
the direction of the Court. 

(28 and 201 He admits the allegations in the twenty- 
72 eighth and twenty-ninth paragraphs of the said bill to be 
true. 


Further an-wering lie says, he believes it to be true that the plain¬ 
tiff— as executors and trustees, have an absolute title to the fund aris¬ 
ing from the sale of part of ‘“Rosedale.” and a fee -imple title to the 
unsold part of “Rosedale : and that the defendant George F. Green 
had at no time any title or interest in said fund or in said unsold 
part o! “Rosedale other than a- a legatee and devisee under the will 
of Osceola C. Green. 


Further answering, he admits the death of the defendant George 
F. Green, and the matters and things set out in the Supplemental 
Bill, and -ays he believe- that the children of said George F. Green 
have no title or interest in said fund or in said unsold part of “Rose- 


I 
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(lale ’ in any capacity whatever ..liter than such as is derived through 
" 10 " ,H >">'1 codicils thereto of Osceola C. Green. " 110URh 

ROUSBY QUESENBERRY. 

I sohannlv swear that I have read the answer hv me subscribed 
on I I"’" 1 10 contents thereof, that the facts therein dated of mv per- 

i'ief I heliove m beYrucx n ' ,,,n i "f"nnation and l.e- 

ROUSBY QUESENBERRY. 

A^n’TriOft' 1 , "‘' 1 SW ° r " l ’ ofo,e 1110 lllis - 4lh day of February, 

f SEAL -1 THOMAS LOMAX HUNTER. 

Mv commission expires Sept. 5. l!)l(t. A otanj Publii. 

<3 Aimier of Loo!.,,, !■;. c, no to Ofighw! & S„ 

liilUt. 

Filed April 2. 1909. 

This defendant, for answer to so much of said Bills a- die i- id- 
used it is necessary for her to answer says- 

inal'bill to te'Se"' 6 1110 ^ »*" n,RW '* h " lc 

(2) On information and belief she admits the allegations in the 
second paragraph of the -aid Bill to he true and further -ays that 
the -defendant Louisa E. Cammack resides in the State of New York 
-. -4 and 6) She admits the allegations in the third fourth' 
hftlmuid sixth paragraph-of the-aid Bill to he true. ’ 

( j. S and 0) On information and belief she admits the allegations 
m the seventh, eighth and ninth paragraphs of the -aid Bil? to he 
true except that -he says she ha- no knowledge or informati.!,, s, h 

lent to fonn a belief that *1..3.000 was the .. for which said 

Osceola 0. Green sold a portion of -aid "Rosedale ” 

said Bill S Jo e i;e , ’,n! ( ;' h ° " ,e P^Tgniph. of the 

(11) On information and belief -he admit- the allegations in the 
eleventh paragraph of the said Bill to he true, except that -he -avs 
she has no knowledge or information sullicient to form a belief a-'to 
the amount of the proceeds of the -ale of part of Rosedale hv Osceola 
C. Green, " which the said plaintiffs, as executors and trustees under 

the \\ ill and Codicils of -aid Osceola C. Green, came into pos- 
i-t session, and that they have invested and reinvested the same 
and. therefore, leaves the same to a determination in a refer¬ 
ence to he made, to the Auditor of this Court to state the account of 
Uio Slid executors and trustees, as trustees under the last Will and 
Testament and codicils of the said Osceola C. Green, as to the fund 
arising from a sale of part of said tract called Rosedale 

(12) On information and belief she admits the allegations in the 
twelfth paragraph of the said Bill to he true. 
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(13. 14 and 15) She admit- the allegations in the thirteenth, four¬ 
teenth and fifteenth paragraph- of the said Hill to he true. 

(lfi and 17) She says that each and every of the allegations in the 
sixteenth ami seventeenth paragraphs ot the said Hill aie tiueand ad¬ 
mits the same. 

(IS) She admits the allegation- in the eighteenth paragraph of the 

said Bill to he true. . . 

(19) On information and belief -la* admits the allegations m thd 

nineteenth paragraph of the -aid Bill to he true. 

(20) She admits the allegation- in the twentieth paragraph of the 

said Bill to he true. 

(21) She admit.- the allegation- in the twenty-first paragraph ot 
the said Bill to he true, and says that -he believe- that thereafter and 
on the 14th dav of April. 1893. the -aid Osceola C. (liven sold a por¬ 
tion of said tract of Rosedale to Thomas K. Waggerman and, there¬ 
fore. admits the same, except that -lie -ay- -lie has no knowledge 

or information sufficient to torm a heliet that Slno.hhO \\a- 
77, the sum for which -aid O-ceola C. (liven sold a portion of 
-aid tract of ••Ro.-edale** to Tlmma- K. Wagcrman. or that 
the balance of said purchase money alter the expenses ot sale and tin* 
restoration and repair of the Homestead house at Rosedale was the 
-urn of about $136.900.. from which the income was paid to the said 
life tenants Marie (1. Hevercux and Ann R. (liven during their lives, 
or that the corpus of the -aid funds which was left by the said testator 
Osceola C. (treen. and which came into the po-se-sion of the plaintiffs 
as his executors and trustee-, and -till remain- in their possession, 
was or i- the sum of $ 136.892.01 . and therefore leave- the same for 
determination in a reference to be made to the Auditor ot this ( ouit 
to state the account of the said executor- and trustees, as trustees, 
under the last will and Testament and codicil- of the -aid Osceola C. 
(liven as to the fund arising from a -ale of part of said tract called 

“Rosedale.” . . 

(2*2. *23 and 24) She admit- the allegation- in the twenty-second 

and twenty-third paragraphs of the -aid Bill to be true. 

(25) On information and belief, she admits the allegations m the 
twentv-fifth paragraph of the -aid Bill to be true. 

( 26.) She believes that the conclusion* stated m the twenty-sixth 
paragraph of the said Bill are good at law and -ay- that she has no 
knowledge or information sufficient to form a belief that the unsold 
portion of “Rosedale* amount to about ten acres and. therefore, leaves 
the same to be determined in a reference to be made to the 
7f, Auditor of this Court to state the account of the said executors 
and trustees, as trustees under the last will and testament and 

codicils of the said Osceola C. (liven. 

(27) She is willing that the plaintiff- as executors and trustees 

render an account of their trusteeship, and make distribution of the 
fund and property in their hands and of the unsold portion of Kose- 

dale under the directions of the Court. . 

(28 and 29) She admit- the allegations m the twenty-eighth and 

twentv-ninth paragraph- of the -aid Bill to be true. 

Further answering, she -ays she believes it to be true that the plain- 
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tiffs ns sniff executor* miff trustee-, have an nl,solute title to the funff 
arising from the sale of ptirt of ••Rosedale” miff a fee simple title to 
the unsold part, of "Iiosedale. ' and that tlie defendant. George F 
Green has no title or interest and. at no time ever had any title or 
inteiot. in said fund or in said unsold part of ‘iiosedale.” other 
tlian as a legatee and devisee under the Will of Osceola C Green 
r urther Jm-wering die admits the death of the defendant George 
K (.reen and the matters and thin- set out in the Supplemental 
Hill, and says that the children of said George F. Green have no title 
or interest in >aid fund or in said unsold part of “Iiosedale” in anv 
capacity whatever, other than meh as is derived through the Will and 
Codicils thereto of Osceola (\ Green. 

i.orisA k. cam.mack. 

1>\ I,EHKA A MINOR, Solicitors. 

• • State or \h:w York. 

(’onlift/ of \rtr York . ns: 

I solemnly swear that I have read the answer hv me subscribed and 
know lho content- ihoroof: that the fuels therein stole,1 of mv per- 
sono knmvlclge ore true, miff those stated upon information and he- 
net 1 he neve to he true. 

I.Ol'ISA E. CAMMACK. 

Suhserilied anff Sworn to before me this 20th day of March, A. D 
1009. * * 

l SKAL -l f i f As. ELLIOT WAR KEN, 

Xotarn Public , N. Y. Co. 


Separate A as,rer of Kasie <\ (iaadell to Original Bill. 

Filed April 9. 1909. 


Ihis defendant, now and at all times hereafter saving to herself 
al and all manner or hencfiit or advantage that can or mav he had or 
taken by exception or otherwise to the manifold errors,' uncertain¬ 
ties and imperfections in the-aid hill contained, for answer thereunto 
or to so much thereof as she is advised it is necessary or material for 
her to answer, answering, says: 

(1) She admits to he tine the axerments of the first naratrranh of 
the hill tmichinjj llie identity of the plaintiffs and the capacity in 
which they bring this suit. 

(-) She admits to he true the averments of the second paragraph 
of the bill, touching the identity and places of residence of the 
several parties named as defendants to the bill. 

"S (3) She admits to he true the averments of the third para¬ 

graph of the bill. 

(4) Answering the fourth paragraph of the hill, this defendant 
sj\ s that said Exhibit A is a copy of the last will and testament of her 
father, the late Osceola C. Green, and she believes to he true the aver- 
(i— 2338a . 
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inent that it was duly probated in the Supreme Court of the District 
of Columbia, holding a Probate ( o.irt, and that the slid will is now 
of record in said Court. 

She admits to he true tin* averments of the *>th paiagiaph of 
the hill. 

(<>) She admits to ho true the averments of the <>th paragraph of 
the hill. Further answering said paragraph this defendant says that 
her said father always claimed to own the "Ko>edale property, sub¬ 
ject only to a life estate therein of hi^ two «d>ters Maria (1. Devereux 
and Ann 1C Green. a claim well understood and known by his 
brother George F. (Ireen and his sisters, and never controverted or 
disputed by any one of them, so far as thi- defendant knows or has 

ever heard. . 

(7) Answering the 7th paragraph of the bill this defendant says 

'he heard of the sale in said paragraph mentioned at or about the 
time it was made, but was not told and did not know what aiiangt* 
ment was made for the investment of the proceeds of sale, though she 
understood that the income therefrom was always paid over to the 
said Maria (1. Devereux and Ann K. < Ireen or the survivor of them 
as long as she lived. This defendant, admit' the averment that the 
unsold portion of ••Kosedale" remained in the possession of 
71) the said Maria ( I. Devereux alid Ann K. (Ireen during the life 
time of the said Osceola C. < Ireen and thereafter until their 

(8) Amvering the Nth paragraph of the bill this defendant says 
that her father, the said Osceola C. (Ireen. in. and by his said will, de- 
vi'ed all of his property and estate, other than "Kosedale.'* to his ex¬ 
ecutors as trustees, to sell and convert into money, and hold the pro¬ 
ceeds. after the pavment of certain specified sums to other persons, 
in trust for this defendant. From this provision of her fathers will 
this defendant derived no benefit whatever, for the property so de¬ 
vised was not sufficient to pay his debt', as appears from the accounts 
of the plaintiffs, as executors of said will, duly tiled and passed on 
the Probate Side of this Honourable Court. Said will also provided 
for a sale of most of the “Kosedale" property, and directed that one- 
third of tlu* proceeds of salt* he held in trust toi thl' defendant (.tiling 
her life onlv. and with no power of disposition by will or otherwise 
over the corpus of said one-third part, and this defendant shows that 
no further or other provision of any sort w.i' made for her by her 
said father, between whom and herself the most affectionate relations 
always subsisted, other than that, after the death of her mother, now 
living, she is to receive, if she survives her said mother, the income of 
a small fund held in trust, said fund being the proceeds of sale of 
certain unproductive real estate conveyed to trustees by the said 

Osceola C. Green in his life time. 

(9 A: 10) This defendant admits to be true tlu* averments of the 

9th tfc 10th paragraphs of the hill. 

$0 (11) This defendant knows nothing of her own knowledge 

of the averments contained in the 11th paragraph of the hill 
but on information believe' the same to be true. 
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(12) I his defendant admits l<> be true the averments of the 12th 
paragraph of the hill. 

(1M) This defendant admits to he true the averments of the 13th 
paragraph of the hdl, hut shows that under the will of her father, the 
said Osceola C. Green. she is now entitled to the use and occupation 
or her life of the portion of the “Rosedale" propertv upon which the 
residence stands, and as described in said will, between Newark and 

;m< ^ t ! ,M f ( 1 H ‘ possession of said portion by the plain- 
titts is with her permission, and mav at anv time he properly termi¬ 
nated hv her. ' 1 

^ ^ ^ J V- dcdendant admits to he true the averments of the 
14th and loth paragraphs of the hill. 

( 1<>) 1 his defendant knows* nothing of her own knowledge of the 
.averments of the Kith paragraph of the hill, hut always understood 
nan staten.ent> made to her by her father in his lifetime that he 
Had fulfilled all the requirements of his mother’s will that were 
necessary to vest m him a fee simple title to the “Rosedale” propertv. 
subject only to the life estate of his two sisters, the said Maria G. 

I e\ereux and Ann R. Green. Further answering said paragraph 
tln> defendant admits to he true the averment thereof giving the 
names of the heirs at law of the said Ann Green living at the time her 
>aid father elected to avail himself of the option given him in the will 
<>f >aid Ann Green, and take the “Rosedale" propertv, subject to the 
condition requiring him to pay the sum of $1000 to each one 
M of hts sisters who might he living at the time of the death 
of the said Maria G. Devereux and Ann R. Green. 

( G ) 1 his defendant knows nothing of her own knowledge of the 
averments contained in the 17th paragraph of the hill, hut on infor¬ 
mation and belief admits the same to he true. 

(1 ) rhi> defendant knows nothing of her own knowledge of the 
averments of paragraph IS of the hill, hut she is advised hv counsel 
that her father, the said Osceola C. Green, in his life time*acquired 
and owned an indefeasible title in fee simple to the “Rosedale’’ prop- 
cit\. subject only to the life (‘state of the said Maria G. Devereux and 
Atm h. Gteen. and that neither the said George F. Green nor anv 
other person or persons had any interest or title whatever, either at 
law or in equity therein. 

(10 A 20) I his defendant knows nothing of her own knowledge 
of the averments of the 10th and 20th paragraphs of the hill, hut 
on infoi mation and belief admits the same to lie true. 

(21 ) Answering the 21st paragraph of the hill, this defendant says 
that she "as told of the said sale to Thomas F. Waggaman of a por¬ 
tion of the Rosedale property at the time it was made and saw 
notices of the sale in the newspapers, hut she did not learn and did 
not inquire what disposition was made of the proceeds of sale, or the 
income arising therefrom, assuming that said proceeds would con¬ 
tinue subject to the provisions of the will of Ann Green. This de¬ 
fendant admits to he true the averments of said paragraph 
,s 2 that the said portion so sold to said Waggaman was shortly 
thereafter subdivided into building lots, and that many of the 
lots have since been sold to different persons who have built thereon 
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dwelling house- and made other improvements costing large sums of 
money. 

Furtlier answering said paragraph tlii> defendant, on information 
and belief, admits tin* averment- thereof that (leorge F. Green had 
notice of the said sale to Waggaman at the time it was made, and fur¬ 
ther on information and belief she avers that said George F. Green 
also well knew that the portion of “Rosedale so purchased by the 
slid Waggaman was by him subdivided into building lots, and that 
many of tin* said lot.- were purchased and improved by divers persons, 
at great outlay- of money, but did not at any time notify the said 
Waggaman or any purcha-er from him that the -aid Osceola C. 
Green did not have a vested remainder in foe in -aid portion of 
“Rosedale. and that he. tin* said George F. Green, would be entitled 
to such a remainder in the event that the -aid Osceola 0. (Ireen did 
not survive hi- si-tors, the -aid Maria (I. Devereux and Ann R. 
Green. 

( 22 ) This defendant know- nothing of her own knowledge of the 

(23. 21) averment- of paragraph- of the bill numbered 2d. 23. 24 
and (2-">) 

2o. but on information and belief she admit- the same to be true. 

(2d) Phis defendant i- advised by foun-el that the 2<>th para¬ 
graph of the bill state.- a conclu-ion of law. and doe- not call for or 
require an answer from her. 

S3 (27) In answer to the averment- of the 27th paragraph of 

the bill this defendant says that she i- willing and hereby 
consents that the account- of the plaintiffs as executors and trustees 
may lx* stated and distribution of their trust e-tate made under the 
direction of this Honourable Court. 

(2S iV 20) 'Phis defendant admit- to be true the averments of 
fact set up in the 2Sth and 20th paragraphs of the bill. 

And having fully answered the bill, or so much thereof as -be is 
advised it is necessary or material for her to make an-wer unto, this 
defendant prays to lx* hence di-mis-ed with her reasonable costs in 
this behalf ... wrongfullv sustained. 

EASIE C. GAXDELL. 

City ok London. 

Kingdom of (irruf liritnui. set: 

Before me. the undersigned personally appeared Easie C. Gandell 
who being first duly -worn according to law depo.-es and savs: 

I have read over tin* foregoing answer by me subscribed and know 
the contents hereof: the matUTs and things therein stated a- of mv 
personal knowledge are true, and those stated on information and 
belief. 1 believe to be true. 

EASIE C. GAXDKLL. 


Subscribed and sworn to before me at the City of London afore¬ 
said this 24th dav of August. 1 DOS. 

RICHARD WESTACOTT. 

I trt am! ( <>nsnl-(i< neral of 

the l nited States of A me idea fit 
London, England. 
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^4 Consulate General American Consular Service. $2 Fee Stamp 
, London. 3974. 

I SEAL. | 

of Earn- r. Handel! to Supplemental Hill. 

Filed April 9. 1909. 

******* 

I Ins defendant. a-sweriim said supplemental hill, or so much 
sl,<> !l,lvl *‘ <1 11 '' "on-sM-y or material for her (o answer 

s ( I \ s, 

H'.' admits to he true the averments thereof that the defendant 

"" the 1 >th <lay of December. 11HIX f ,nd left 

I!" 1 r ,,rv, y ,,, .ff ''"■I""-""' m.tno.1 as heir, ..w att.l next of kin 

,h( a No admits to he true the other matters and things in said siin- 
. e.nental hill set forth ami eontained. And this defendant is M I- 

: l ' V . rl ,.“A"'" 1 . 1 "■ .-an! ehildr.. Conroe F. flreen have no 

e or interest ,,, mid Inn,I in the hands of the eon,,,Ininants as 
l u-teeso, „ sat.l nnsoln part of "Rose, lale" in anv eanaeitv wlint- 

tl,V.derived from the will and the codicils 
theieto of Osceola ( . (Jreen 

And having fully answered saitl sti|,elemental hill, or so mneh 
"'fen as it is necessary or material for her to make answer 
"lit,,, this defendant prays to he hence dismissed with her 
reasonahle cost, m this hehalf most wrongfully sustained. 

MADDOX A- OATI.EY, l-ASIE C. (lAXDELL. 

Aff i/s for huso (\ (ifimh!!. 

Oath waived. 

FRSKIXK (i()IM)()X. 

J //or nr 1/ for Co m p/mna nts. 

A„sn, ,■ of host mom! /\ fo Ori(/i mil & Supplemental Bill*. 

Filed April 9, 11)09. 


I his detemlant answering said hill, or so mneli thereof as she is 
advised it is necessary or material for her to an-wer. savs- 

,i -i 'r l ’'i Sll ‘/ l , li " lil 1 ' V" 1,0 "-ne the averments of the first, second, 
tlmd. fnurtli, fiflli and -lxtli paragraphs of fhe hill 

. , , 1 ile 7 <*i paragraph "f the hill, this defendant savs 

>he he,ud of the sale to said W ataman of a part of the “Rosedale’* 
liroporty at or ahont the lime it was made, hut she did not know 
". 'at disposition was made at the time of the proceeds of sale She 

the''h,te'ot''7 ,, o ' from her hnsband, 

tl.e late Osceola C. Green, that said sale proceeds belonged to him 
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"lilted only to a lift* estate therein of his two sisters, Maria 
<«. Devereux and Ann R. (Ireen. Said proceeds were always 
so claimed by the said Osceola C. (Ireen. a claim fill 1 v under¬ 
stood and acquiesced in hy his brothers and sisters including the 
said George F. ( Ireen. who never at any time to the knowledge of 
this defendant claimed or pretended to have an interest in slid pro¬ 
ceeds prior to the time this defendant began in thi< Honourable 
Court the suit hereinafter referred to. 

(8) Answering the Stli paragraph of the hill, this defendant 
admits to he true, the averment that the plaintiffs as executors of his 
will, have fully administrated all of the estate of the slid Osceola 0. 
Oreen. except his interest in the “Rosedale" property. 

( b A: 10) This defendant admit" to he true the averments of the 
ninth and tenth paragraphs of the hill. 

^11^ I hi." defendant knows nothing ot her own knowledge of 
the averments of the eleventh paragraph of the hill, hut she has no 
reason to doubt the truth thereof and on information and belief 
admits tin* same to he true. 

( 1l>) This defendant admits to he true the averments of the 12th 
paragraph of the hill that since the death of said Ox-eola C. Green, 
hi" si<ter Rose R. (Juesenberrv has died leaving two sons and a 
daughter, the said Roushy and Nicholas Quesenherrv and tin* said 
.Mice Rruce. She knew that the said Nicholas was also dead hut 
did not know that he left a daughter, defendant Rose Quesenberrv. 
him surviving. 

further answering the said paragraph this defendant -says that 
about the year 1886 she and her slid husband determined 
<S< ,n l ,ve thereafter separate and apart. At or about that time 
lie entered into an agreement in writing wherchv he under¬ 
took. promised and agreed to pay to her. this defendant.' the sum of 
seventy dollars a month during her life. This sum he regularly 
and promptly paid each and every month as long as he lived." After 
hi" death, the plaintiff", as his personal representative.", paid thi" 
defendant, on account of the amount so agreed to he paid, all monevs 
applicable to the payment of defendant’s debts in their hands as 
executors of his will, and coming from his estate, except his afore- 
said interest in the “Rosedale” property, said interest being then 
"till subject to the estate for life therein of the said Maria G. Dov- 
ereux and Ann R. Green. Thereupon, and on trust the 80th dav of 
October. 1002. the defendant brought her hill on the Equitv side of 
ihi" Honourable Court, praying that the said contingent interest of 
the said Osceola C. Green he made subject to a lien in favor of this 
defendant, arising under the aforesaid agreement of the said Osceola 
( . Green to pay her seventy dollars a month as long as she lived, 
and that said interest might he sold under the direction of this Court 
to satisfy said lien. Said George F. Green and others interested in 
said property under the said last will of <ai* Osceola C. Green were 
made parties defendant to said hill. The several defendants answered 
the mil. the said George F. Green, in his answer, and for the first 
time to the knowledge of this defendant, claiming that the said 
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Osceola C. Green had no interest whatever in said “Rosedale” prop- 
erty, hut that lie, the said George F. Green, had a vested re¬ 
mainder therein subject only to the life estate of the said 
Maria G. Devereux and Ann R. Green. Issues were joined 
on said answer and on the answers of the other defendants to said 
nil, but no further proceedings were had or taken under it. because 
tins defendant was advised that when her lien might be judicially 
ascertained and established, the enforcement of it hv a sde of the 
said contingent interest of the said Osceola 0. Green would or mi<dit 
work injury and hardship to the many beneficiaries under his said 
will, including the said George F. Green, wherefore she directed that 
he further prosecution of her said bill be delayed until the death of 
the said life tenants. 

,i ( A, 4 l' 0 T 1 ','- •IffeiKlunt tulmits to be true the nvorment* of 

tne loth. 11th and loth paragraphs of the bill. 

(10) Answering the 10th paragraph of the bill this defendant 
>.t.\s thiit she knows nothin,a of her own knowledge of the action 
nken in the \eiti088S by said Oseeola 0. Green to perfect his title 

to the Kosodale property to ..ply with the provisions of his 

tnoihei > will though she did hear if. him that his title to said 

property was perfect and indefeasible, and he always spoke of it as 
abso utely Ins subject only to the life interest therein of said Maria 
G. Devereux and Ann R. Greet,. Further answering said paragraph 
Me says that she does not know who were the heirs of Ann Green at 
the time, but on information and belief admits that their names are 
correctly given in said paragraph. 

89 , < ,7 .) 'Bering the averments of the 17th paragraph this 

defendant says that she heard of the said sale to Hubbard 
at or about the tune it was made, but of her own knowledge knows 
nothing of the recital of the deed consummating said sale, but on 

information and belie! she admits that said recitai is correctIv copied 
m said paragraph. • 1 

(b^) 'I his defondiuit i- ndvi.-cd tluit the I Nth paragraph of the 

11 ,ja\' ?!"•'"f'V" 'I* i "" 1 "" specific answer from her. 

d-D Ibis delendani knows nothing of her own knowledge of 

the averments contained in the liltli paragraph of the bill and 
therefore can neither admit nor deny the same; but in so far as 
the matter <>t said averments affects her lights or interests in the 
premises she calls for strict proof thereof. 

(20) This defendant knows nothing of her own knowledge of the 
averments of the 20th paragraph of the bill, but on information and 
Gel let admits the same to he true. 

(21) Answering the 21st paragraph of said hill this defendant 

says that she heard of the sale m said paragraph mentioned about 
the time it was made, hut does not know how the proceeds were in¬ 
vested, or by whom, or what disposition was made of the revenue de¬ 
rived therefrom. She admits to he true so much of said paragraph 
as avers that said Thomas F. Waggaman subdivided the land so 
sold into building lots and sold many of the subdivision lots to 
different persons who have since made thereon tnanv and expensive 
improvements. ' 



48 


GEORGE PRATER GREEN* ET \R. VS. 


1 -2 tV* 23) I hi' defendant. on information and belief, ad- 
90 mite to he true the averments of the 22nd and 23rd para¬ 
graphs of the hill. 

(24) Answering the 24th paragraph of the hill, this defendant 
‘ays that site never at any time heard that defendant (Jennie F. (Jreen 
elainied or pretended to have anv interest whatever in said part of 
the * ‘Rosedale property until he tiled an .newer to the hereinbe¬ 
fore mentioned suit brought by tliis defendant. It was always con¬ 
sidered in the family, and was the fact, that the “front tield of the 
Rosedale tarm. specifically devised to tin* said (Jcorge 1*'. (Jreen 
by his mother and having a large front both on Tennalytown Road, 
and tin* Woodley Lane, was tin* most valuable part of the entire 
“Rosedale” property. lie was put into po"ession of this “front 
tield in his mother's lifetime and after her death sold the same 
for a large slim of money, all of whi<• 1 1 he appropriated to his own 
uses. <)n the other hand the land which in the will of said Ann 
(Jreen is called the “new ground field and 'pecificallv devised to 
said Osceola (\ (Jreen had no frontage on any public thoroughfare. 
At the time it was not available by rea-on of it- inaccessibility for 
purposes of subdivision into city or smaller parcels and was of little 
or no value tor agricultural or any other purposes. Furthermore 
this defendant on information and belief avers and shows that her 
sail 1 husl •and paid out for improving the “Ro-edale house in which 
his said mother lived. I lidding a barn nearby and making other 
improvements, and in the payment of taxes, more money than the 
said “new ground held" was worth at the time of said Ann 
hi (i reel i s death; a No that the only thing he had ever received 

in the way of bounty or gratuity from his mother was the 
interest in remainder of the said part of the “Rosedale proiiertv so 
by her devised for the use for life of her two daughters Maria (J. 
Devereux and Ann R. (Jreen. 

(2o) 1 his defendant knows nothing of her own knowledge of the 

averments of the 2">th paragraph of the bill but on information and 
belief she admits tlu* same to be true. 

(20) This defendant i- advised that the 20th paragraph of the 
bill states a conclusion of law. and calls for no specific answer from 
her. 

(2 1 ) In answer to the 2<th paragraph of the bill, this defendant 
says that she is willing and hereby consent' that the account' of the 
plaintiffs as executors and trustees may be stated and distribution 
of their trust (‘state made under the direction of this Honourable 
Court. 

(2N A; 29) Ibis defendant is advised that the averments of para¬ 
graphs 28 and 29 of tin* bill neither recpiire or call for an answer 
from her. 


Answering the supplemental bill tiled herein on the 10th day of 
February. A. I). 1909. this defendant admits to be true the averments 
thereof that the defendant George F. (Jreen died on the loth day of 
December. 1908. and left him surviving the persons named as his 
heirs at law and next of kin; she also admits to be true the other 
matters and things in said supplemental bill set forth and contained. 
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And this defendant is adx'ised 1 y counsel that the said children of 
Geoi <j;e J'. Green have no title* or interest in said fund in the hands 
ot tin* complainants as trustees or in said unsold part of 
'G hosed ale in any capacity whatever other than such as is 
derixed from the will and the codicils thereto of Osceola C. 

Green. 

And having fully answered the hill, or so mucli thereof as it is 
neees.su \ oi materiel lor lu*r to make answer unto, this defendant 
i'li'.vs to he hence* dismiss'd with lu*r reasonable costs in tins lie- 
half most wrongfully sustained. 

E A STM ON I) P. GREEN 

MADDOX AGATEEY. 

Aff i/s for hnstmond I*, Oreen. 

Oath waived: 

ERSKINE GORDON. 

Attorney for ( y onip/<ninnits. 


Oiilrr Mn/:in</ bvunl: l\ . fi reen Dnrti/ Defendant,. 

Filed July 7. 1909. 


1 lie* complainants hx their attornex’s hax’in^* >U£*, jested that sine*e 
the* ti 1 111 of toe* siippleme*utaI tail 1 1 1 e* will <)f (»e<>r<^e I* (}reen therein 
mentioned has he*en adioittcu to prohate and ree*orel, and Frank 
1\. Green nameel therein as executor has duly qualified as such. 

It is. therefore, this 7th day of duly A. D. 1909, ordered by the 
C eeurt that sain frank K. Green. as executor uneler the \ v ill of 
George b. Green. deceased. he made a party defemlant hereto. 

JOR BARNARD, Justice. 


9o Answer of (rcorf/e Plater Oreen, and (Jtherx, to Original and 

Sup file me n hd lid Is. 

Filed Julv 17, 1909. 


1 and 2. These defendant* admit the truth of the averments of 
said original hill as to the residence of parties except that thex* 
say they have no knowledge or satisfactory information as to the 
present place of residence of the defendant" Eastmond P. Green, 
Louisa E. Gammack. and Easie (1. Gandell. 

;>. 4 and ">. These defendants admit that the averments of the 
thud, fouith and fifth paragraphs of said original hill of complaint 
are true. 

0. Reiny so advised hy counsel, they deny that said Osceola C. 
Green xvas in his lifetime seized of any remainder in fee in the real 
estate in the District of Columbia known as “Rosedale”. They admit 
i —2338a 
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that said Maria (I. Devereux and Anna R. Green (so long its they 
remained unmarried) had a life interest in said real estate; that 
said Maria (». Oevereux died mi IVcember Nth. 100*2. leaving no 
issue: and that said Anna R. (Ireen. who was unmarried, died 
May 21st. 190N. 

7. They admit that on or about April 14th. 1S9M. said Osceola C. 
(ireen executed a deed purporting to convey a part of said “Hose- 
dale for the >uin ot Jjt 1 .id.(MM), and that slid Maria (i. Devereux 
and Anna K. (ireen joined in -aid conveyance: that in pursuance of 
an agreement between -aid Osceola (\ (ireen and -aid Maria 
04 (i. I>evereux and Anna R. (ireen coincident with the execu¬ 

tion oi said deed, the proceed- of the -ah* rcpre-ented hv said 
deed, less certain commission- and expenses, were held hv said 
O>oeola (\ Green invested hv him and kept apart from hi- general 
estate, and that the net income arising therefrom was paid hv him 
to said Maria (i. Oovereux and Anna H. (Ireen. They also admit 
that the part of -aid “Hosedale . which was not described in said 
deed, remained during the life of -aid (ireen in the possession of 
said Maria <i. Ocvereux and Anna K. (Ireen. 

N and 0. These defendant- have no douht that tin* statement- 
made in the eighth and ninth paragraphs of said original hill of 
complaint as to some of the contents of the will and codicils thereto 
ot said Osceola (’. (Ireen are correct, hut out of abundant caution 
they refer to -aid will for accurate information in regard to said 
averments, hut being so advised by counsel. the\ aver that in so far 
as said Osceola (\ (Ireen in hi- -aid will and the codicils thereto 
undertook to dispose of a part of said real estate known as “Ro-e- 
dale or ot the proceed- of the sale represented bv the above men¬ 
tioned deed of April 1 1th. 1N‘.>.“». mid will i- inoperative for the rea- 
•oii that, as hereinaiter -tated. said Osceola (\ (Ireen never had anv 
interest in the property which -aid deed purport- to convey. 

19. 1 he-e defendants admit to be true the averments of the tenth 
paragraph of said original hill of complaint a- to the possession of 
“Ko-edalc during their re-pectivc live- hv said Maria (I. l)evereux 
and Anna H. (Ireen. 

11. These defendants admit that the complainants, as ex- 
9.") editor- and trustee- under the will and codicil- of said Os¬ 
ceola ( . (ireen. came into possession ot the proceeds of said 
attempted sale of part of “Ro-cdale and have no reason to doubt 
that the other averments of said eleventh paragraph are correct, 
hut having no sutlicicnt information on that subject, except what »s 
contained in the hill of complaint itself, they ask that the other 
averments of -aid eleventh paragraph so far a- they are material 
may he proved by competent evidence. 

12. They admit the averments of the twelfth paragraph of said 
hill of complaint to he true. 

19. They admit that since the death of said Anna H. (Ireen. the 
survivor of said life tenant, the complainants, as trustees under the 
will of said Osceola C. (Ireen. have entered into possession of the 
unsold portion of said ‘‘Rosedale" and that they now claim to hold 
the same subject to the provisions of said will and the codicils 
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phiu mr ’’l!' l,e, " !i i" a ! lvi< 7 1 l,V < '° 1 " llsel ’ the y deny that the com- 
! 1 i , i!? Iiau a, ! v lc ^ al rl ^ ,,t Mich possession. 

. 1 hey admit that the late Ann Green, mother of said Osceola 

A' , ei *- ln . ,ler lllotl, nc seized in fee simple of the whole of 
he tract of and called ‘Rosedale." Thev admit thu? the said 
1 "ill and testament am! the codicils thereto of said Atm Green 
P [' 1 '’I' !l( hnittc(l to probate and record by the Supreme Court 
(>l the Dwrtci ot Columbia in November 1870. As to whether said 
■ teen b\ her said will and codicils made a complete testa¬ 
mentary disposition of her real and personal property these defend- 

0,1 o'! * |;' efer '" rplpr «" said will and codieils'. They admit 

1 . he c\Hact given in the fourteenth paragraph of said 

Green i’ f't'n ” "’!•" ' LA of sai<1 wil1 °f ^'<1 Ann 

They of one of the provisions of said first codicil. 

it tL ill f •t"",' lllpl ' p is nothing contained either 

tin ot said ..mi Green or either of the two codicils thereto 

"">■ "i sp 'tnahhes the ell'eet of sttid extract from said fiM 
oootetl. I hey admit that exhibit li to the hill of complaint L a 
line and duly certified copy of the said last will of the said \nn 
Green and the codicils thereto 

Being so advised l.y eomtsei. they aver that l,v the true const,-,,.- 
•on of said extract, l.y tea.. the death of said Osceola C Green 

anil' Maria '''"i','""""" "!, l' 1 ' 0 Ma,px " f ' a '<> Anna R. Green 

an -Malta G. De.erenx the right to elect to take said ‘‘Rosedale" 

Green ' ‘' m> ' l " 111 sl " 1 vested in said Osceola C. 

!■> l fiey a , !""t that the property referred to in said extract 

as’-'i* "alaie” ' " A'' " ( 'T'" ,,f known 

as Rosedale and which is referred to by said name in the la-1 

Util and testament of Osceola C. Green ami the codicils thereto. 

■ " ,1 ’° nvv'nionts of the sixteenth paragraph of said ori<>- 

l . V 'y fol 'r"'° l 1 '. 1 ' ,lpp|s, °" "f said Osceola C. Green prior 
o Apttl. 1888. to avail htmsoll of the right of election contained 

11,0 "I the first codicil of the will of said Ann Green 

Wlit.lt Is quoted in paragraph fourteen of said original hill of 
complaint, and with reference to the notification of such 

I o’ Hi .1 it°t 1 ""i 7 ,M ‘ Os. cola 0. Green and the acquiescence in 
Ins light to make said election at that time hv sai.l George F Green 

l"'. " ,P 'i Mpl '- < ; M " 1 r. Green, these defendants have 

no sit,I, knowledge, informal!... belief as will enable them to 

..tier ml mi or deny the -ante, and as to such averments and each 
.f them if the same he deemed material, they demand strict proof 
1 hoy a,Inn. m Apr,I 888. all the heirs at law of said Ann Green 
were living and were Iter children, as follows: George F Green 
Malta te Oevomix. Anna Rebecca Green. Mary Imogene Lewis 
Lose L Qnosenhorrv. Louisa K. Norton and Alice G. de Yturbide' 

I liev also admit that satd Alice G. de Ytnrhide died in the year 

• Vx . I ,,0 't lk| f on or about the 17th day of April 1888 

-aid Mary Imogene Lewis. Louisa K. Norton. George F. Green and 
l.ts "tf.x Marta G. Green, duly exeeuted and acknowledged and 
delivered their deed to one Gertrude M. Hubbard, now living in 
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the District of Columl)i;i. whereby ihey quitclaimed and relented to 
her all of their interest in and to a part of said tract called “Hose- 
dale. ? As to the contents of said deed, they refer to the certified 
copy thereof tiled with slid original hill as Exhibit C thereto. On 
information and belief they deny that in or about the execution of 
said deed said George E. Green directly or indirectly acquiesced in 
any claim on the part of said Osceola C. (Ireen to exercise said 
right of election bet ore the death or marriage of said Maria (1. 
Devereux and Anna H. (Ireen. 

0<S IS. A" to the matters of law averred in the eighteenth 

paragraph of said original hill of complaint, these defend¬ 
ants are advi-ed. and aver, that the said attempted election of O— 
ceola C. (Ireen was void in law: that no such right of election ex¬ 
isted until after the termination of the life estates of Anne H. (Ireen 
and Maria <!. Devereux: and that because of the death of said Os¬ 
ceola C. (Ireen prior to the termination of slid life estates, the right 
to make such election at tin* termination of such life estates de¬ 
volved in the first instance upon said (leorge K. (Ireen. 

10 and 2(t. A- to the averments of the nineteenth and twentieth 
paragraphs of said original bill these defendants have no such 
knowledge, information or belief as will enable them either to ad¬ 
mit or deny the same. and as to such averments they call for strict 
proof. 

21. These defendant* 5 admit that on or before the 14th day of 
April. 1 SO.S. said Osceola G (Ireen undertook to sell a part of said 
tract called “Ro.-rdale * to Tlmma- E. Waggaman for the *11111 of 
One hundred and fifty three thousand dollars: and that by a deed 
in which said Maria (I. Devereux and Anne H. (Ireen the life ten¬ 
ants joined with him. -aid Osceola (\ (Ireen executed a convevanco 
purporting to convey to said ihonias E. Waggaman in fee simple 
said part of said tract. I hex admit that the net proceeds of slid 
-ale were retained by -aid Osceola (\ (Ireen and have come into 
the hands of the complainant-, but tliex* have no knowledge other¬ 
wise than i- stated in -aid original bill a- to the amount of said 
fund now exi-ting in tin* h inds of the complainants, a- ex- 
01 > editors and tru-tec-. (>n information and belief these de¬ 
fendants aver that liortly prior to said attempted -ale to -aid 
Ihonias 1*.. Waggaman. -aid Osceola (\ (Ireen prepared and urged 
-aid George E. (Ireen to join with the other heirs at law of said 
Ann (Ireen in executing a deed conveying to -aid Osceola C. (Ireen 
in fee simple said Ko-edale property, and that said (leorge F. (ireen 
and other- of -aid heir- at law refu-ed to execute -aid deed. where¬ 
upon -aid Osceola F Oreen de-t roved said propo-ed deed. On in¬ 
formation and belief tlie-e defendants further aver that thereafter 
-aid Osceola C. (Ireen made no further effort to induce -aid (leorge 
F. (Ireen to execute any -uch deed. but that having failed in hi- 
-aid efforts to have said (leorge F. Green and other- of -aid heir- 
con vey to him their re-nective interest in -aid real estate, the deed to 
-aid Waggaman. hereinbefore referred to. wa- executed bv -aid 
Osceola C Green. Maria G. Devereux and Anna R. Green only. 

These defendant- are not advi-ed as to the value of the improve¬ 
ments placed upon the real estate <lescribed in -aid deed to said 
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M aggaman. hut on information and belief they admit that said 
leal estate ha- been subdivided and that much of it has been sold 
and re-old to divers persons, and that substantial improvements have 
been put mi parts of it. 

— I he.-e defendants admit, that as averred in the twenty-second 
paragraph of said original bill said Osceola C. Green by his lad 
will and testament and the codicils thereto undertook to d>s- 
100 pose of the proceeds of said attemjded sale of a part of •*Ro-c- 
'■ d*‘ and tlie\ admit that by his la-t will and testament and 
llu' codicils thereto said Osceola (\ (ireen bequeathed to said George 
I-. (j reel i a seal which had been hi- grandfather’s and a certain in- 
s.uma of the order of the Cincinnati. They admit that said George 
-Croon received said article-- and receipted for them, as averred in 
sod twenty-second paragraph, These defendants on information 
an ) belief deny however that when said George F. (ireen accepted 
su'd articles he intended to alllnn or recognize the right of said 
Oyvi>bi ( Gret n by his will to di-po-c of said fund or to e.\creis* 
sud rip lit of election at the time he attempted to exercise it. On 
"i format ion and belief, they further aver that when he so accepted 
said article-, said George F (ireen was not advised or informed that 
anv e -n n would Ik* made or could be legally made that he thereby 
became estopped to controvert tin* right of said Osceola C. (ireeii 
to make said election, when he attempted to make it. They an* 
advised and aver that no such estoppel arose. But out of abundant 
caution these defendant- have recently tendered back to the com¬ 
plainant- a- executors and trustees, as aforesiid. said articles, and 
the complainant- have refused to receive them or any of them. 

-'}■ t J ,< ‘ «‘ |V erments of the twenty-third paragraph of said 

original bdl. the-e defendants have no -uch knowledge, information 
or belief as will enable them to cither admit or deny the same, and 
as to such averments they call for strict proof. 

101 "1. These defendants deny the averments contained in 

paragraph twenty-four of said bill of complaint, except a< to 
the filing of n certain answer therein referred to. 0„ information 
and belief they aver that after the death of said Ann Green slid 
George F. Green uniformly insisted that said right of election was 
not vested in sud Osceola 0. Green, but depended upon the con¬ 
tingency of said Osceola C Green living until the death or marriage 
of said Maria G. Devereux and Anna R. Green, and that after the 
death of said Osceola C. Green said George F. Green uniforndv 
insisted that said right of election had passed to him if he should 
live until the marriage nr death of said Maria G. Devereux and Anna 
R. Green. I he-e defendants deny that said claim of said George 
K (ireen was not made known bv him to said Osceola C Green 
during the latter's lifetime. They aver on the contrary on in¬ 
formation and belief that said Osceola C. Green well knew that 
said George F. Green did not acquiesce in his claim of absolute 
ownership of said Ro-edale property, and that said George F 
Green's position in that regard was further and finally made known 
to said Osceola C. Green when said George F. Green declined, as 
hereinabove stated, to unite in a proposed deed of conveyance. 
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bv " le «m« file.! bv 
• ' 1 * •“>'uo !■. Green in Equity Cause No. -i l.ls.s j,, p ., I ..„ >r . 11 .i 1 

wenty-foiir of sun! I,ill of complaint referred to. said Geor«e I’ 

•.n.1°Vi P i,W ‘"i ' V, '" r ; 1 ''l"' 1 " 'e^l'erl ofstii.l IWednle j.i.n«.|(v 

•".<1 it< proceeds. and rohy gave full notice to all parties' 

' e'lioil including those .•mnplainaiits. who were then, anil 
- air Mill, parties to sanl Equity cause No. •_>■!.1SS. that upon 
the .lentil of the then surviving life tenant. Anna If. Green 

' n . ul " !’ f (i e."«e F. (ireen. ami also his purpose if |,e 

shonlil snrvive her. to exercise sai.l right of election in his ,,w„ 

. ami to take said property upon the terms ami comlitions 
in ntiotiei! in the first coihctl forming a part of the will of saiil 

| r | l "‘; v L" l "" t 'fie nverinenls of the twentv-lifth paragraph 
1,1,1 <‘ r .'"inplaini as to a letter written hv A. A. Ilnehliim 

■ •• I" Mini I .on i si i K. Norton ami as to the receipt of said h-tter In- 

sv !.. '!'" lNI K , ^° r,on - fifie.y fii.ee no reason to ,l,,iiht that, as 

j ' |'"v l "i 1*a ragraph. saiil letter was conininnicatei! hv saiil 

l.ontsa l\. Norton to the complainants. 

A : "'< >, n'ents contained in the Uvenlv-sixtl, para¬ 
graph Of sanl original hill they are advise,1 that the .. rcl'iic 

■air ' 7 "' a n le -'' S " f ,n "' ] n . ,Kl fiefi'K ml'Fed tliev de.iv all „f said 

O ce 7 p r n °' M£r '". a,1 , v,so '! "'ey aver that „„ the contrarv said 
ever, C > m" "" in -‘lbisednle" l.y his attempted 

xet, s, of sanl right of elect,,,,, during the life of said life tenants. 

' Ifierefore. no interest in said real estate passed to the 

complainants under the will of said Osceola C. Green 

of" 1 ,': , fiey adintt the averments of the twenty-seventh paragraph 

•-’S. Tliev are advised, and therefore admit, that if the contention 
»f lie eomplai mints in their original hill as to the rid it of 
said Osceola C Green to exercise said right of election during 

set no | , ' p" ■ . ° ."ell founded in law. the claim 

J • ' n,ii< ^ ,Ieen ‘liirino Ins lifetime. ami after his death 

>jt u|* hy these defendants. constitutes a cloud upon the title of 
he eon,plants ,,, and to said fund and in and to said unsold 
pat of Inisedale. lint being so advised, tliev again denv licit 
sanl contention is well founded in law. 

p .they deny that any acts of said George 

• ' ecu dininir Ins lifetime estopped him. or those claiming under 

iriiftbS.'"’ m,v ,i,lp ,o fm "'- ,,r to sni '' 1--' 

And for answer to the supplemental hill of complaint of the 
dime name,! complainants in the above entitled cause, these de¬ 
fendants admit the averments thereof relating to prior proceed!.,os 
m this case to he substantially true. " 

They further admit that said George F. Green was dutv served 

' 'T'"* ilS , aVe,T0,1 in Sli " supplemental bill and that appear¬ 
ance of counsel was entered for him. as averred. Tliev admit that 
on or about the loth day of December. 1008. said George F. Green 
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i!S "' e f ‘lcfenjlanta, I,is children, as his next of kin ami 

\ a,,< l *•'» tile place ol residence of these defendant- 

mhc h 4 7; n ' e< '"' v >» *i«'I supplemental hill. Thev 

1 a<1 V ' 110 answer was tiled in this cause hv said 

' »ige ■. Green, but they aver on information and belief that'-m 
answer had been prepared by his counsel which he intended to tile 

104 I; '1 “ S ,alhll ' e lik ‘ j| "as the result of anv inten- 
14 110,1 OM , hls I'ft f abandon his claim to the proper.v real or 

personal involved in this suit. ' 

10th l '!k,v i,<l r";l ,l ' llt i *"'! F - <ireen left a will, dated the 

,. ecember 1004. a copy of said will of said George F 

hereof Th"''l e< •, "'arked Kxhibi. No. 1 ami ..e'parl 

Imieoi. 1 he defendant krank K. tircen has procured from the 

exmn'or i!r '| l | l | l ol V‘ e ' | >i " ,ri V t . ,,r C»lt««nbi U letters testamentary as 
exuutoi of the said will and i> now acting a> such executor ‘ \W 

two deeds dated the — dav of _ 1000 wI i<-1» >.. 

he hand .cords ot the District of Columbia in Fiber folios _ 

and - lespecUvely. all the right, title ami interest of said tieor-e 

, r " ll ! e . l ' eal and fund in controversv in this suit 

ha.- been vested m equal shares in these defendants' 

On inloriiiaiio,, and belief these defendants deny that said Gem-v 
1 Dice , died without having made any tender'of One thousand 

do ar.s to Ins sister Mary Imogene l.ewis. .. denv that lie died 

without having made any actual tender of that amount to his sjs,e,- 
Fouisa lx- Norton. On information and belief thev aver on he 
am rar.v that alter the termination of said life estates, said Go,,!-... 

. 'Hen made a valid and eflectual tender id' the sum of O m . 
hotisand dollars to sai.l .Mary Imogene l.ewis and made a similar 
tender to Ins sister. Fouisa K. Norton. They aver further that he¬ 
me making sai.l tenders respectively, and in making them s ; ,i,| 

f.l’ f| ".' ee " ,hl1 ': *'"« legally exercised for Ids own benelil the 
light ol election conferred upon him by the provision of the will 

of said Ann Green. which is quoted in paragraph ..teen 

10-> of the or in i,u,l hill of oomph,im i,, this c!we 

... .. Tll f ‘", ll " il "'■ ll ,<* the next of kin and'heirs at law of 
said George k. Green (and as t,. the defendant. Frank K (Ireen 
as ' x ^e>itor as aforesaid ) tl,ey intend to assort, and do herein- assert' 
th.it the\ l»a\e succeeded to the n^ht.< which vested in hini mid(M- 
such election. They admit tha, if their contention as the ,r ' 

meaning of said provision in said will of Ann tircen is well ... 

n law. such claim constitutes a cloud upon the title of the com¬ 
plainants as executors and trustees under the will of said O-ceol i 
( . Dree" to so much of the proceeds of “Ihisedale" as has come 
into the hands of the complainants as such Kxeeutors and Trustees 
being so advised, they deny the averment of said supplemental bill 

^tinlr^ilt^ Kos^lo/’" ° r ,,,UWS ' ". 

And these defendants further say that at all time- after the 
death ot said Osceola C. Green on June 17th, Isaid (ieoroe 
I. Green asserted Ins intention to exercise the right of election 
and option to take said property upon the terms and conditions 
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attached thereto. when the legal ti*»■«• therefor should arise. nainelv. 
the marriage or death of said two life tenant-; and that complain¬ 
ants knew the position of -ai 1 (leorge I*', (Ireen in that regard cer¬ 
tainly after October doth. llMLd. when as above stated, said (leorge 
F. (ireen tiled his answer in a certain equity cause No. *24. IMS. 
wherein the complainants herein were parties defendant, and 
wherein said (leorge F. (Ireen. referring to said will of said 
10<» Ann (ireen. stated as follows; 

“This defendant further shows that said last will and testa¬ 
ment further provided that, in the event of the failure of said 
Osceola (\ (Ireen to elect to take the said property upon the happen¬ 
ing of the contingency and upon the condition- aforesaid tin* right 
of election to take the same*, upon tin* same contingencv, terms 
and conditions, was conferred upon this defendant: and defendant 
says that, upon the death of Rebecca Ann (Ireen. the said Maria 
(I. Hevereux having departed this life, it i- hi- right under the terms 
and provisions of tin* la-t will and testament aforesaid. a> it i- also 
his purj m> se. to exercise tin* riuht of election to take said property 
upon tin* term- and conditions in -aid will contained. * 

And these defendants further aver that upon the death of said 
Rebecca Ann (Ireen. the last -urvivor of said two life tenants, said 
(leorge F. (Ireen caused an oiler in his behalf to he made to Louisa 
lx. Norton and to Mary Imogene Lewis, they being the onlv sisters 
of said (leorge F. (Ireen living at the time of the death of said Re- 
becea Ann (Ireen, to pay to each the sum of One thousand dollars 
as in said will and codicil- thereto required, as hereinaforesaid: hut 
that Loth said Louisa K. Norton and -aid Mary Imogene Lewis re¬ 
fused to accept the same. 

further answering these defendants aver that said deed purport¬ 
ing to convey a part of "Rosedale to I homas L. \\ ataman in 
fee simple passed to said W ataman only the life estates of said 
Rebecca Ann (Ireen and Maria (I. Deveretix and the contingent 
interest of said Osceola (\ (Ireen therein, which contingent interest 
never vested because of hi- death while -aid life tenants were* -till 
living. Nevertheless, these defendants are advised and aver that it 
is competent for this Honorable Court at the instance of 
Kb these defendants to treat the sale to -aid \\ aggaman which 
was completed by the making ot -aid deed and the payment 
of the purchase money by him to the grantors in said deed as a 
sale for the benefit of said life tenant- during their respective lives 
and for the benefit thereafter of whoever might effectivelv exercise 
the right of election given by the first codicil to t.he will of said 
Ann (ireen. Accordingly these defendants here and now consent 
that the fund in the hands of the complainants arising out of the 
said sale to said Waggaman may be by the Court directed to be 
paid to them in lieu of their interest in the land described in said 
deed to said Waggaman. This these defendants do in order that 
the persons who since said sale to said \\ aggaman have purchased 
parts of said land may not be disturbed in their respective holdings. 
But if the Court shall not direct the payment of said fund to these 
defendants, they reserve their right to proceed by ejectment or 
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otherwise as they may he advised to recover possession of all the 
l<iml cowled by said deed to said Wiiggainan, 

GEORGE PLATER GREEN, 
WILLIAM REVEREUX GREEN, 
ZOLA C. GREEN, 

AUGUSTINE DE V. GREEN, 
GEORGIA FORREST GREEN 
MARIA GREEN MATTHEWS' and 
FRANK K. GREEN, 

I <>! Ilic Will of George F. Green, Deceased. 
JOHN GREEN, 

FRANK K. GREEN, 

ANN FORREST GREEN, 

WM. RICHARDSON GREEN 
By A. S. WORTHINGTON, 

IBs \. \ HOEIILIXG .la Their Solicitor. 

F. I). M< KENNEY. 

A. S. WORTH 1NGTON, 

Solicitors for A hore-naineil Defendants. 

E Jolm Green on oath say that I am one of the defendants in 
In above entitled cause; that 1 have read the foreman,- answer by 
ine snbscrikM am know the contents thereof; that the hicts therein 
stated of my own knowledge are true; and that those stated as upon 
inlormation and belief I believe to be true. 1 

JOHN GREEN. 

'T" "/ l ' < ‘!' 01 T Public in and for 

tile District ot ( olumbia. this Kith day of July, 

Up . t , WILLIAM K. QUINTER, 

1 AM Notary Public, D. C. 

Kxiiihit No. 1. 

I George F. Green, of the District of Columbia, being of sound 

nubli b’ '.’n, 1 i K i""i' ' V| ,e, "r'h " i -" 1 u '** let'standtnir, do hereby make, 
pul hsh. and declare the following as and for my Last Will and 

les ament, hereby expressly revoking ,,11 wills, ami codicils thereto 
.nix ? l)\ iii6 nt any tinio heretofore made. 

i„v'k , .| 1 dl,; lir r,'7 vsw ? u,r - hereinafter named, to pav all of 
J l> ,lel .’ t ',. i "d Mineral expenses, including particularly the 
payment and discharge of the certain indebtedness secured by deed 
of trust upon the real estate and premises owned by me and it 

W In \Z" niT' 1 . 6 ’ '; C1 " K :!0, ' S Dumbarton Avenue, n! 

.. in the District aforesaid. 

Item 2. Subject to and after the payment above provided for I 
hereby give and bequeath unto to my two unmarried daughters 
An. Forres Green and Georgia Forrest Green, in equal shares’ 
absolutely, all of the moneys of my estate that shall then remain. ’ 

< s —2oo8a 
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Item 8. As it is niv desire to provide for tiie support and mainte¬ 
nance of my said two unmarried daughters so long as they may re¬ 
main unmarried. I hereby give, devise and bequeath to my said 
daughters, Ann Forrest (been and Georgia Forrest (Jreen, as joint 
tenants all the rest, residue, and remainder of my estate, real per¬ 
sonal and mixed, so long as they may respectively remain unmar¬ 
ried, and for and during the term of their respective natural lives; 
and in the event ol the marriage of either of one of my said two 
daughters said share and interest in said life estate herein provided 
lor shall thereupon pass to the other so remaining unmarried; the 
remainder estate, 1 give, devise, and bequeath as hereinbelow pro¬ 
vided, that is to say. 

Item 4. Lpon the marriage or death of both of my said two 
daughters, hereinabove named, 1 give, devise and bequeath all of 
said rest, residue and remainder of my estate, real, personal and 
mixed, to my son, Frank Key (Jreen absolutely and forever. 

nominate and appoint my said son. Frank Key 
(ireen, the Executor of this my Last Will and Testament: and I re¬ 
quest that he he not required to give bond, except in such 
amount as may he absolutely required by law. 

11 () In testimony whereof, I hereunto set iny hand, this 19th 
day of December, 1904. 

f*KAL.J (iEO. F. GREEN. 

Signed, published and declared by George F. Green, the above 
named testator, as and lor his Last \\ ill and Testament in the pres¬ 
ence of us, who, at his request and in his presence, and in the pres¬ 
ence of one another, have hereunto subscribed our names as wit¬ 
nesses thereto. 

Witness: 

| seal, j HERMAN L. KARPELItf, 

1048 3d St. A\ IF. 

[seal, j c. F. ECKLOFF, 

812 N. Cap. St. 


Second Supplemental Bill. 

Filed December 8, 1909. 

* * * * * 


Now come the plaintiffs, and, with the leave of the Court first 
obtained, tile this, their second supplemental Gill of complaint, and 
say:— 


1. That on the ninth day of July, 1908, they tiled their original 
hill in the above entitled cause the statements in which are not 
required, under the provisions of Equity Rule 27 of this Honorable 
Court, to be repeated here. 


2. That on the sixteenth day of February. 1909, they filed their 
supplemental hill in the above entitled cause, the object of which 
was to suggest the death of George F. Green, one of the defendants 
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to the said original hill and to make his real and personal 
111 representatives parties defendant to the said ZscTdHf 

Hied hv''dT, f said re',1 ' °"T T” *° U,e Sflid <*««*> have Wn 
o rp, ' -aid real and personal representatives. 

defendants ,,nv ? ? en to answers of all the 

that the plaintiff onKlnnI nn< l supplemental hills and 

twentieth dav of NovemW ^000 tJio ' ( ."!J , f ’ ,( '!" c ' ntal hl,! nn< l °» the 
Plater Green. AVilliain Dover nxOen 7oh TcrtT^T 

^ SsS fr? 

f m "' ." lp plaintiffs, defendants to The said’d'eeWatio^ ah TtT'' 

sun, of , Te!! 0 Tlmu < !md M D.. liar' f $/o°OnO T f" d a ' S ° ‘y° POVer th e 

r 1; v '<» i : rr» KSst !r -? 

I'Ocond supplemental hill wiiL.i. . m i i • , xni,) n A to said 
read as a part hereof as fullv as if set forth herein *° * 

t herefore the plaintiffs, in addition to the prove,-s in ft, • •, 

original and first supplemental hill contained pray I e "' ^ 

M2 sai l SSiS'T "* 

said aetioT'oTefT tnienT Tnd''fronT'l'"-' ' fr01 !? P rf *eeuting the 

ejectment with T ' ’' '"•nmog any further action of 

««■* or acts which Till (Tnd to t row o ti t?* T' r ° m ‘ ,oin « “"V 

Of the Plaintiffs to this cm,i,v proceeding in 'The prllT" <he tit,e 

fondants oonnnandin^^Po/,^^ hU } U])() " tho 

socond supplemental hill within toil nth 1 ** swer ( ! ,,s «iid 
-opv of the same upon their Z nTel of mcoH ^ roVe ,,f " 

WILLIAM A. GORDON 
J - irOLDSWORTIl GORDON 

TE ROSS PERRY AND SON 
ERSKINE GORDON. ’ 

Counsel fur Plaintiffs. 

supplemental hil'/'a,,'V kn.VT ’'tl?' TTi Oip foregoing .second 
therein set forth on ,T? k Tv T e '" S '' ,ereof: th «' facts 
therein sc, forth upon information a'nf Clief™ Selttt £2! 

WILLIAM A. GORDON. 

J. HOLDSWORTH GORDON. 
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i SnlKTilK'l iiml -wor. Mori' mo this Till dav of December, 

J JUJ. 

•I. K YOUNT., cm-, 

I>V I'. K. UUNXIXOIIAM. ,|«/ C'k. 

\\ (‘ consent in (Ik* filing of tin* above second supplemental 
bill. 

A. S. WORTIIIXtJTON. 

Oj ( on n*t I for Georeje Pinter Green & Of/nr* 

SAME. MADDOX, 

Gf ( oii/isr/ for Paso (\ Ganih /1 

’MERRY fV ; MINOR. 

Of Counsel for Louisa p. CunnnncL 
Exhibit A. 

Filed November 20. 1000. J. R. Young, Clerk. 

In tlie Supreme (Mint of (be District of Columbia. 

At Law. No. .”>2137. 

(iEorgk Plater Orkkn. Wii.liam Devkreix Orkkn. /ol.\ C. 

Ai'Mr 11 * Jn, I n *' h!l l’" nv 'l Oreen. Maria Oreen .Matthews. 

ooam Richardson Oreen. Augustin de Y. Oreen. Frank K. 
Oieeu. and (icorgia I* <>crest (ireen. Plaintiffs. 

vs. 

Mii.liam A. Oordon and .1. I Im.nsu <>rtii (Joruon. Defendants. 

/ h<‘)u rut ion. 

(, o""i 1 The plaintiff-. (iconic I 'later < liven. William Devereux 
( .recn./ohi ( ( ireen. .loi n (ireen. Ami Forre -1 (ireen. Maria (ireen 
Matthews. \\ illiam llieltardsou (Ireen. Aujni-tin de A', (ireen. Frank 
K. (ireen. and (iemeia Forrest (ireen. -ne (he defendant.-., William 
A. lordon and .1 Mold-worth (iordon. to reeover that pieee or par- 

... 1,1 * :, f"* int d |"'emi-e- with the appurtenances thereon 

III -limited in the Di-triet of Cohimhia and known a- parcel 
!'- - and more | articulnrly de-erihed a- follows: lieuinnint; 

at the intersection of the north ... Newark Street and east 

,n ."; I ((';'>-Sixth Street. .Northwest, and runninu east alone the 
snd north line of -aid Newark Street Seven Hundred and forty 
(.1") feet: thence north live hundred and ten (Aid) feet to the 
sontli line Of Midway Street. Northwest: thence west alone the 
sail! south line of stud Ordway Street -even hundred and forty (740) 
teet to the intersection of the -aid south line of -aid Ordwa'v Street 
1 «''('( |die of Thirty-sixth Street: and thence south 

jilono the said east line of -aid Thirty-ixth Street to the place of 

l3'.h m, rL-A n, "" , V ,i "P. Ki " 1 " i*'xty-six one-linn- 

1 • ra* , - 0 J, T\ n,(,I T ° r "> which said parcel of land the 
plaintiff- claim the fee simple, nm' of wliicli tliev were lawfullv 
possessed on. to wit: the loth day of November. A. D. 1909 when 
be defendants entered the sime. and unlawfully ejected the plain¬ 
tiffs thereform and unjustly detained the same from the plaintiffs; 
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and the plaintiffs claim the pension of the said parcel of land 
situated m tlie District of Columbia and known as parcel 42/2 and 
nioic particularly described a< follows: Reginning at the intersec¬ 
tion oi the north line of Newark Street and the east line of Thirty- 
sixth Street. Northwest, and running east along the said north line 
Of said Newark Street Seven hundred and forty (740) feet: thence 
north Five hundred and ten (510) feet to the south line or 
1F> Ordwav Street. Northwest: thence west along the said south 
* Im ‘ 'aid Ordway Street Seven hundred and forty (740) 
feet to the intersection of the south line of said Ordwav Street with 
tfie san. east line of said Thirty-sixth Street; and thence south aloim 
said east line of said Thirty-sixth Street to the place of beginning 
saul parcel containing eight and sixty-six one-hundredths (8.6(f) 

acres, more or less, with the appurtenances, besides the costs of this 
suit. 

Count And said plaintiffs further sue the defendant* for that 

'tooT” I ° r<> ; !" " i,: 0,1 ,lll> ,r >0i dav of November. A D 

M09. the.x. the plaintiffs, wore lawfnllv possessed of the certain 
londs and tenement-, in which they claim the fee simple, known as 

'Y’d >pl "". "I' I"-'" l»'wl "f land and the appnrtenanees 

therenn. situated m the District of Cohn.a and known a- parcel 

I- •- and more particularly dc-cribed a< follows: IVmimiim at the 

mtersei lion of the north In.. Newark Street and the east" line of 

lli.rty-.ixth Street Northwest, and running east alone the said 
north line of said Newark Street. Seven hundred and h'.rtv (740) 
leet. thence north live hundred and ten (7,10) feet to the .ninth line 
of Onhxax Street. Northwest; them-e west along tlie said south 
line of sml Oidwjiy Street. Seven hundred and forty (740) foot 
o the intersection of the said south line of said Ordwav Street with 
he saideast line ..f san! Thirty-sixth Street: and thence south along 
he said east line ol -aid I limy-sixth Street to the plaee of heg'in- 

l ,nm ' 1 ‘'"ntamme Diehl and sixty-six onedmmlredtlis 
'SO > acres nmre „r less; and for that, on the date last afore- 
I 10 said, said defendant- unlawfully ejected plaintiff- therefrom 

'."‘"cc hitherto have unjustly detained and still 
If'; " ,I 111 1 > ft -: whereby the plaintiffs have lo-t 
'Iniin.u the period aforesaid the use and occupation of said lands 
am tenements and the whole profits, benefits and advantage thereof 
•'O' plaintiff- claim of said defendants ,he clear value of the use 

.1 id o< i npalio" ,il -aid land- and tenements .. said 15th of No- 

\em >er A. D. MOO.m the time of the verdict of the jnrv herein 
o XXI t. the' sum of Ion thousand dollars. $10,000: for winch sum’ 

C. . . <,ei "'|"'l judgment against said defendants, together with 

tIlO Costs of till*; s-mt \ O U’Anrn. __ b lllCI " llX1 


A true copy. 

Test: 

J. R. YOT X(i. Clerk, 

By AI,F. O. BCIIRMAN. 
[seal.] Attx'l Clerk. 


A. S. WORTH I NOTON 
F R E D K RIC M r K E X N E’Y 

A. A. nOEIII.INO, .Jr., 

Attorney* for Plaintiff*. 
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Appointment of G unrdum ml Lift m m Place of /teccaxed Guardian. 

Filed Januarv J. 15)10. 


The death of Emma (Juesenberry. miardian ad litom Ini- the in¬ 
fant defendant Rose (Juesenberry, liavinu; hern sumuested. it is 11 1 i> 
Itli da\ of .human . A. I). 1010. ordered hv the Court that Ileurv 
W . Solion he and he hereby i- aj>|M>inte<l miardian ad litem for said 
defendant in place of* said deceased miardian. 

JOB BABNAB1). Justice: 


ll< .1 nxu'er of pose Quesenherrn In/ (Jminimn ml Litem. 

Filed Januarv (5. 1010. 


* 


****** 


This c lefendant l*eint» an infant 
nor deny the allegations in said 1 
mil' her rights to the protection o 


of tender years can neither admit 
•ill contained, and therefore, siib- 
f tlie Court. 

IIENKY W. SOI ION. 

Gunn Inin ml Ldim. 


I do solemnly swear that I have read the fore.jj.oinu, answer hv me 
subscribed and that I know the contents thereof; that the fact- 
therein stated upon my personal knowledge are true and that those 
therein stated upon information and belief 1 believe to he true. 

IIENKY W. SOI ION. 


Subscribed and sworn 
hv Henrv \V. Sohon. 

t • 


to before me this (> dav of Januarv. 15)10, 

• t 

j. u. yocx<;. < rk . 

By F. !■:. CCNNINGITAM, .l«<7 677.. 


A nxni r of KaM mo ml P. Green to Second Supplemental Bill. 

Filed January 8, 1910. 

******* 

On information and belief she admits the allegations in said Bill 


•outlined. 


EASTMOND P. GREEN. 
By SAME. MADDOX, 

Her A tfy. 
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11M Aaxirer of Loutsa A. Norton to Second Supplemental Hill. 


Filed January 8, 1910. 

***** 


^ l M,, i information and belief die admits tlie allegations in said 
Mill contained. 

% , . . LOUISA K. NORTON. 

Affidavit waived. 

ERSK1NE (JORDON, 

Of A Home a* for Plaintiffs. 


.1 n*irer of Marti Imotptt Lents to Second Supplemental Bill. 


Filed January 8. 1910. 
***** 


l |>on information and belief die admits the allegations in said 
Bill contained. 

, . . , MARY IMOCSKN I.KWIS. 

Aflidavit waived. 

FSRKINK (JORDON. 

Of Attorney^ s* for Plaintiffs. 


Austen- of Paste ('. (landell ft, Second Snppfetuental Bill. 
******* 

Filed January 8. 1910. 


I pon information and belief die admits tbe allegations in said 
Bill contained. 

EASIE C. (JANDELL. 

By SAME. MADDOX. 

. . . Her Att’y. 

Affidavit waived. 

ESRKTNE GORDON. 

Of A ttornct/s for Plaintiffs. 


119 Answer of Louisa E. Cammnek to Second Supplemental Bill. 

Filed January 8, 1910. 

******* 


On information and belief she admits the allegations in said Bill 
contained. 

LOUISA E. CAMMACK. 

By BENJAMIN S. MINOR. 

, ... , . . , Solicitor. 

Aflidavit waived. 

ESRKINE GORDON. 

Of Attorneys for the Plaintiffs. 
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.1 iixtrcr of Bo iis In/ (Juesrii lo rn/ to Srronil Suppletm utal Bill. 

Piled January 11. 1910. 

* * * * * * * 

On information ami belief he jh linits the allegations in said Hi 
contained. 

. . , . . KorsiiY grPSPXHPRRY. 

Afhdavit waived. 

KSRKIXK < J( )i; IX )N. 

(ft Aftornn/s for tL< Plaintiffs. 


.1 usnur of A lot /}run fo >rro/o/ Supph nirnfnl fitII. 

Piled January 1">. 1910. 

******* 

< )n 'information and belief die admits the allegations in said Hi 
contained. 

. . , AUn- IJIIITK. 

Allalavit waived. 

ksrkixk <;<>i:i>ox. 

Of AtI orm i/s fn, • t lo phfi lit t l}s. 


1-JO 


n 


r iii urn r. 


Filed Pehruary 9, 1910. 

******* 

Come now the defendant, George Plater < been. William Devereux 
(ireen. Zola 0. Green. John Green. Ann Porrest (been, William 
Richardson (ireen. Augustin de Y. (ireen. Prank K Green. Georgia 
r or rest Green. Maria (ireen Matthews, and Prank K. (ireen. Kxmi- 
tor of the will of George p. (ireen. deceased, by protestation, not 
admitting or confessing all or anv of the matters and tiling in tin* 
second supplemental hill of complaint to he true, in suclf manner 
and form as the same are therein set forth and alleged, do demur 
to-aid supplemental hill; and for cause of demurrer, show • 

That the said plaintiffs have not. in and by their said second sup¬ 
plemental hill, made or Mated such a case a- does or ought to entitle 
them to the relief therein and thereby prayed against these defend¬ 
ant.-. or to any relief in the premises. 

Wherefore, these defendants pray the judgment of the Court 
whether they should he required to make any other or further an- 
suer to tin* said second supplemental bill. 

a. s. woktiiixgtox. 

F. 1>. McKKXXKY, 

A. A. IIOEII1.IXG. .In.. 

Attorneys fur until Defendants. 
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i.,, , ", p - , tlle >"i<lersi R ne,l. attorneys for the above-named de- 

fendaiits. certify that, in our opinion, the foregoing demurrer 
is well founded in law. fe 

F. I). McKENNEY. 

A. A. HOEHLING, .Jr. 

We John Green. Win Richardson Green and Frank K. Green 
debiv' ' ''' ' 1 l "".- demurrer is not interposed for 

•JOHN GREEN. 

WM. KICFIAKDSON GREEN 
FRANK K. GREEN. 

\ 7)' Rt'lO'' lM ‘ fu,v ,his ' Slh 'l«.v «f February, 

l SKAI -l HI .sox I). ENTWISLE, 

Notary Public, b. C. 

Stipulation. 

Filed June 28, 1910. 


W hcioas \\ illiani A. Gordon and .1. Iloldsworth Gordon, as trus¬ 
tees. bled herein an original and two supplemental bills; and whereas 
eeitam de endants herein, heir- of George F. Green, demurred to 

No Vm'!- J; 1 .! - 1111,1 "i-liluted proceedings At Law 

No. u-.lo, against said William A. Gordon and J. Iloldsworth 
Gordon seeking to gam po-es.-mu of certain real estate by them hel.l 
a- -aid trustees, and also seeking to hold them individually liable 
tor rents and damages for the holding by them of said real estate- 
ami whereas the -aid complainant.- herein have started upon and 
a nio-t liiiishcd the taking ot testimony in support of their -ai,] 

S ,lk “'t'.um'fi'U- taking of said testimony only until 
I-- the matter of said demurrer was settled and answers "to said 

second supplemental bill were filed by certain defendants, 
nous oi (teorge r. Green. 

Now. it is hereby stipulated between counsel that the demurrer 
filed herein 9th l-ebruary 19 0 to the second supplemental bill be 
withdrawn, and answers of the heirs of George F Green be filed 
to said second supplemental bill, and this cau-e be proceeded with • 
and fur her that the complainants herein have ten days from the 
day of the tiling of said answers, exclusive of Sundays and legal 
holidays, within which to ..plete the taking of their testimony 

And it is further stipulated between counsel that the trial of the 
suit at Law No 2.1:!, filed by certain of the defendants herein 
heirs of George !•. Green, against William A. Gordon and J. Holds’, 
worth Gordon lie stayed until final decree in this cause in the highest 
court to winch the same may be taken bv appeal. 

And as the real estate which is the subject of said action at law is 
now temporarily occupied by Louisa K. Norton, who holds the same 
9—2338a 
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for said William A. Gordon and J. Iloldsworth Gordon, and bv 
consent of all the parties hereto pays no rent for the same, it is 
furthei stipulated that so long as said Eouisa I\. Norton continues 
to so occupy the said land said William A. Gordon and .1. Holds- 
worth (>ordon shall not he held re-j onsihle for any rents or damages 
resulting by reason of their continued holding of said real estate 

K. HOSS PKKKV AND SON. 
ERSKINE GORDON, 

A ft i/s for /*/’1'ff-. 
SAME MADDOX. 

Aft fl for hostinoii'l I*, (ireen owl Rosie C (ionde/l 

BENJAMIN S. MINOR. 

()\ (onnsel for Mrs. Louisa R. ('am mack 

A. S. WORTHINGTON, 

Df Counsel for Heirs of (ieorye /•’. (ireen. 

1J3 Ansm r of Defendants to Second S u pp/e me ntal Dill 

Filed July Id. lit 10. 

******* 

( ome now the defendants, and. saving to themselves all benefit 
and advantage of exception by demurrer and otherwise that may be 
taken to the many defects and impel lections contained in the second 
supplemental bill of complaint filed in the above-entitled cause, 
nevertheless for answer thereto, or to so much and to such parts 
thereof as they are advised it is material and necessary for them to 
answer, answering, say: 

1 hey admit the several allegations contained in the 1st. 2nd. 

• >rd and 4th paragraphs of said second supplemental bill of com¬ 
plaint. hut the\ den\ that said allegations entitle the complainants 
to the relief therein and thereby prayed against these defendants 
or to any relief whatever in the premises. 

A. A. II0EI1LING, 

F. D. McKENNEY, 

A. S. WORTHINGTON. 

Attorneys for Defendants. 

Signature and oath by defendants waived. 

R. ROSS PERRY A: SON. 

By E. G., 

ERSKINE GORDON, 
Attorneys for Complainants. 

124 Replication. 

Filed July *20, 1910. 


The complainants join issue with the answers of the defendants 
filed to the second supplemental bill of complaint herein 

R. ROSS PERRY & SON. 

E G 

ERSKINE GORDON, 

Attorneys for Complainants. 
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Motion tor Leo re to Amend Answer. 


Filed January 3, 1911. 
« 

* * * 


To: 


Mr. K. Ross Perry. of counsel for complainants, 

Mr. Henry W. Solmn. guardian ad litem for the infant defendant, 
Rose Quesenberrv. 

Mr. Samuel Maddox, counsel for Kasie G. Gan dell and Eastmond 
P. Green, 

Mr. I>. S. Minor, of counsel for Louisa K. Cammack, and Louisa 
K. Norton. Mary Imogene Lewis. Rousbv Quesenberv and Alice 
Bruce. 

Please take notice that on Tuesday. January 3rd. 1911, at the 
open inti (, f the Court or as soon thereafter as counsel can be heard. 
1 shall (‘all up (before Mr. Justice Gould) the motion, a copy of 
which i< appended hereto, of George Plater Green and others, for 
leave to amend their answer in this case in accordance with said 
motion. 

A. S. WORTHINGTON, 

Of Counsel for George Pfoter Green and the 
Other Defendant .s’ Named in the Motion 
Above Deferred to. 

12.) Sendee of copy of above notice and motion referred to 
therein admitted this 28 day of Dec. 1910. 

R. ROSS PERRY AND SON. 
HENRY W. SOI I ON, 

Per Y. E. S., 

SAM’L MADDOX, 

Ait ij tor M /■.v. (ian dell iind Mrs. Kastman d P. Green. 

REXJ. S. MINOR. 

Of Counsel for Deft Cammoek. 

I he defendants George Plater Green. W illiam Devereux Green, 
Zola (.. Green, John Green. Ann Forrest Green, W illiam Richard- 
~on Green. Augustin de ^ . Green, Frank I\. Green, Georgia Forrest 
Green. Maria Green Matthews, including the said Frank K. Green, 
Executor of the will of George F. Green, deceased, move the Court 
for leave to forthwith amend their answer in this case which was 
filed July 1/. 1909. as follows: 

L P>y.striking out the following paragraph in said answer: 

On information and belief these defendants deny that said 
George F. Green died without having made any tender of One thou¬ 
sand dollars to his sifter. Mary Imogene Lewis, and deny that he 
died without having made any actual tender of that amount to his 
sister. Louisa K. Norton. On information and belief they aver on 
the contrary that after the termination of said life estate, said George 
F. Green made a valid and effectual tender of the sum of One thou- 
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sand dollars to said Mary In intone Lewis and made a similar tender 
to liis sister. Louisa K. Norton. They aver further that before mak¬ 
ing said tenders, respectively. and in making them, said George F. 
Green duly and legally exereised for his own benefit the right of 
election conferred upon him by the provision of the will of said 
Ann Green, which i- quoted in paragraph fourteen of the original 
hill of complaint in thi< case.*' 

and inserting in lieu thereof 11 it* following: 

On information and belief the-c defendant.*- admit that said George 
F. Green died without having made any formal tender of 

126 One thousand dollar- (.*1.000.06) cither to his sister Mary 
Imogene Lewi- or to hi- sister Louisi K. Norton, hut on in¬ 
formation and belief they further aver that after the termination 

of said life estate?* and on or about the 26th dav of June. 1908. hv 

• « 

the letter of that date addre--ed to -aid Loui-a K. Norton, a copy of 
which is incorporated in paragraph number twenty-four of the origi¬ 
nal hill of complaint in this case. and by another letter written at or 
about the same time to -aid Mary Imogene Lewis, which was sub¬ 
stantially the same a- -aid letter to Louisa K. Norton, said George F. 
Green, through hi- attorney and agent. Ad olph A. IIoehling, Jr., 
offered to make such tender to each of his said sisters, and that each 
of them, within a short time thereafter, informed said George F. 
Green, through hi- -aid attorney and agent. Adolph A. Hoehling, 
Jr., or caused him to he -o informed, that she would not accept said 
sum of One thou-and dollars ($1,000.00) if the same should he 
formally tendered to her. Those defendants are advised and aver 
that this refusal on the part of each of the sisters of -aid George F. 
Green to accept -neb tender if it -liould be made constituted a waiver 
on the part of each of them of -aid tender and had the same effect as 
though an actual tender had been made to each of them, and that 
thereby -aid George F. Green duly ami legally exercised for his own 
benefit the right of election conferred upon him by the provision of 
the will of said Ann Green, which i- quoted in paragraph numbered 
fourteen of the original bill of complaint in this ease. 

127 2 By striking from -aid answer the following paragraph: 
“And these defendant- further aver that upon the death 

of -aid Rebecca Ann Green, the last survivor of said two life tenants, 
said George F. Green caused an offer in hi- behalf to he made to 
Louisa K. Norton and to Mary Imogene Lewis, they being the 
only sisters of said George F. Green living at the time of the 
death of said Rebecca Ann Green, to pay to each the sum of One 
thousand dollars as in -aid will and codicil- thereto required, as here- 
inaforesaid: but that both said Louisa K. Norton and said Mary 
Imogene Lewis refused to accept the same.” 

A. S. WORTHINGTON. 

Of PnnnM-1 for Genrqe Plater Green et al. 
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Order Grant hi if Leave to Amend. 

Filed January 3, 1911. 

* * * * 

* * * * 

« .•ni'Iin'T'SS'S Sv fll'T? M, V ,f "T ,Kon<l ' l " (s «e"W Plater 

in tii,*. , •, . • , ,,<M ' fnr ,0;IV0 1° amend their declaration 

Ulv n,; "V' 1 '" »*-■<-'*- »■ interest havbe 

:i.I ;i„v „ - lo "' U <»«is time, it is tins 

I,Orel,V , ' 1,1,1 "? e Si,i<1 »»°ti«>n be and it is 

i^HTSlsSsSSa 

W ENDELL I\ STAFFORD. 

Justice. 

~ S Test', i,m,ui on fie half of Plaintiffs. 

Filed .Tan. 4. 1911. 

******* 

W amijm.tox. D. (\. II cdnesdati, A 'ovember 24. 1909. 
w , 1 O’clock |>. in. 

-'!<■! lansililllt tn lint ice ;lt the nllicrx nf K> T >,., 0 n v c* 

I'endall Building. Washington H.C Pcrr >’ * SnM - 

l.-nllVom"'k? i,lf " f l ' ,i ' i '" in ' S - KrM " e ^rdon, Esq., and It. 

; n 1 4 l ' , \ ,i '\;iT.!:i;nnL , :\ir' < Ks;r‘ l ' <;n ' 0 "- ASWort,iin «- 

SanmolMaddox; l, K'V'' K, " U '"" ul ilM< * ^ G. Oandell, 

J'ros,.,,! ,,n bolialf „r l.oui-a K. On,n,nook. Benjamin 8. Minor. 

»» 

KxhlbSi .\ l » , r , " e,,t . . 1110,1 herewith. .narked “Plaintiffs’ 

By Mr. Perry: 

Q. Mrs. Norton, what is vour name 9 \ 1 mii CQ \r * 
proceedings?" A° fanj' 0 "^' K Xo1 ' 0 " wl, ° i? a defendant in these 
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Q- Whore b your present resilience? A. At Rosedale. 

Q- What house are you living in? A. I am living in the Rosedale 
house. 

Q. IIow long has that house been there? A. It has been there, I 
think, since 1 <NJ; hut it has been rebuilt and fixed over and every¬ 
thing. ’ 

(}. W ho lived in that house when you lirst knew it? A. I was 
l»om there. My mother and father lived there. 

When and where were you born? A. I was born at Rosedale 
in 1832, in July. 

< Jive the history of this tract of Rosedale. so far as vour present 
knowledge goes. A. This tract was left to mv mother by her 
mother- 


Mr. W "i!Tiii noton : (>1 u* inonient. I ohjeet to any testimony as to 
the history of this tract of land prior to the death of Ann Green. as 
being wholly immaterial and incompetent for anv purpose in this 
case. 


1 ' , ° t Witness. Tliis tract was left to my mother. Ann 
t.ieen. b\ her mother, and she lived there alwav- until 
>hi‘ died, and her children were horn there. At the death of mv 
mother she left my two sisters. Anna R. Green and Maria G. 
Heverenx a home there as long a- tliev lived. 


Rv Mr. Perry: 


(,). I will ask you to look at this plat, in evidence in this case, 
maiked I laintifls hxhihit A . of Rosedale. and sav whether or not 
you recognize it? A. I recognize the plat. 1 recognize it. 

(). Will you state what originally constituted Rosedale? A. The 

' i y , r!t\ of tln ' constituted Rosedale. (Referring to plat. Plaintiff's 
hxhihit A.) 

Q. The whole of this constituted Rosedale? A. Yes. sir. 

Q. A on will observe, on looking at this pint, that a part of it 
is colored in green. A. Yes. 

Q. And the name of George F. Green is written on that. A. Yes. 

( t . What is that part? A. That part is the property that was 
given to George F. Green. 

Q. By whom? A. By my mother. Ann Green. 

^ T)o you recollect about what time she gave vour brother 
l.H George this property? A. 1 think it was in 1883 or 188-1 
Q. Tn 1883 or 188-1? A. 1 think it was. 

Q. Aon will observe that there is a part colored in blue, with the 
name "Quesenherry'* on it What does that represent? A. T think 
this part is a part that >he gave to mv sister. Mrs. Quesenberrv 
( | ho gave it to her? A. Mv mother gave it to her. 

Q. Do you recollect about when your mother gave Mrs. Ouesen- 
herry that blue tract? A. 7 do not remember exactly the time 
y Ao„ will observe that there is a part colored in brown, which 

£ ! nWo<1 Pnrt of Rosedale’’. A. I think that is ten acres. 

It is sunposod to be ten acres It mav not be so much 

0. That is still unsold? \. That is still unsold. 

Q. You will observe that there is a part colored in yellow, marked 
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Hubbard . What is that part? A. That is a part that mv 
brother sold to Mrs. Hubbard. That is a part of his property that 
hi* sold to Mrs. lluhhanl before he sold to W agganian. 

Q- 1 Jet ore he sold to W a^aiiiiui ? A. Yes. 

Q- You will observe that on the end of the plat_ A. Mr. 

Perry.- 

t 7 

1: ‘- U- 1 )( ) you want to add anything? A. 1 wanted to say 
that my brother sold this property to Mrs. Hubbard to get the 
money to pay the daughters. My mother said in her will that we 
were to have one thousand dollars each. Afterwards he sold the 
other tract to \\ agganian. One thousand dollars was paid to each 
of the three daughters. She had three daughters, and she left one 
thousand dollars apiece to us. to be paid when mv brother took 
possession of the place. 

1 "'ill wme to that more in detail after a while. Please look 
at the plat, at the part colored apparently in pink. A. Yes; that 
was the new ground. 

Q. State what that part represents. A. That part represents what 
my mother gave to my brother (). C. Oreen. 

Osceola? A. Osceola C. Oreen. That was the part which 
was called the new ground. 

Q l )o you recollect about what time your mother gave that to 
your brother. Osceola 0. Oreen? A. I do not remember the time 
she did give it to him. It was left in her will. 

0* ^ u, i observe that all ot the remaining part- 

Mr. Worthington: I must object to what this witness says was 
done by Osceola C. Oreen's mother by her will, inasmuch as the 
will will speak for itself. 

By Mr. Perry: 

( ^- You ot’wrve. Mrs. Norton, that all of the remaining 
b>.» part of this entire tract of Kosedale on this plat which we have 
here is uncolored? A. Yes. 

Q. I hat is to say. it is white? A. Yes. 

Q. What does that represent? A. That represents the property 
that Mr. W agganian bought. 

( h When you say “Mr. W’aggaman’'. what W’aggaman do vou 
mean . A. 1 homas E. W agganian. 

Q- I he one who died recently? A. Yes. 

<j. Well, we will come to that after a while. What did George 
do "''<!> J mi ft noted on thi< plat, that vonr mother gave to him? 
A. lie sold it to President Cleveland. 

Q. Do you know about what time he sold it? A. T really do not 
know. 

Q. Do you know the price for which he sold it? A. I do not 

Q. W’lien did your mother die? A. She died in 1870. in Septem¬ 
ber. 

Q. W bom did she leave surviving her as her children? A She 
left six daughters and two sons. 
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Q. Name them, if you please, in order. A. Maria 
1:14 Devereux, Rose Quesenberry, Ann R. Green, Imogen Lewis, 
Alice Yturbide and Louisa K. Norton. 

Q. Louisa K. Norton i> yourself? A. Yes; and two sons, George 
F. Green and 0. C. Green—Osceola C. Green. 

Q. Now, at the time of her death did she leave any children of 
a deceased child? In other words, had she anv grandchildren whose 
parents were dead? A. No. 

Q. What was the condition of the family home and buildings 
njpon Rosedale at the time of your mother’s death? A. Most 
dilapidated—the place and the house and all. 


A. My mother did. 

or not any of her 
Quesenberry died 


and O. C. Green. lie left 


Q. Did your mother leave a w 
Q. Since your mothers death state whether 
children have died leaving children. A. Mr? 
leaving children, and Mrs. Yturbide. 

Q. Only those two? A. Those two 
one daughter. 

Q. And Osceola C. Green? A. Yes. 

Q. (live the names, residences and ages of Mrs. Quesenberry *s 

children. A. Mrs. Quesen berry had two sons and one daughter. 

Nicholas Quesenberry died. This second son. Rousbv Quesenberry. 

is about, as far I know, forty-seven years old. A daughter. 

lMo Mrs. Bruce, who lives in Texas, is about fiftv-t-wo vears old: 

• • 

and Nicholas Quesenberry is dead: which leaves this daughter 
here. Rose Quesenberry. 

Q. I observe among the defendant." the following: “Rousbv 
Quesenberry”. Is he the one to whom you refer? A. Yes: he L 
alive. 


Q. 1 also observe ‘‘Alice Bruce *. A. She is living in Texas. 

Q. Is she the daughter to whom you refer? A. Yes. sir. 

Q. I observe also “Rose Quesenberry. infant.’’ W ho is she? A. 
The daughter of Nicholas Quesenberry. 

Q. P<> you know whether or not Nicholas Quesenberry left any 
will? A. 1 do not. 

Q. Did or did not Nicholas Quesenberry die before Osceola C. 
Green died? A. Yes. 

Q. Is or is not Rose Quesenberry the only child of Nicholas 
Quesenberry? A. Yes. 

Q. And Miss Rose Quesenberrv is the infant here present? A. 
Yes. 

Q. Now. you spoke of another sister. Who was she? A. Alice 
Yturl >ide. 

13B Q. Alice Yturbide. Whom did she leave? A. She left 
one son. Augustin Yturbide. 

Q. Where is Augustine Yturbide now, if you know? A. In 
Georgetown. 

Q. Now. you spoke of your brother. Osceola C. Green, having 
died since your mother’s death. A. George Green? 

Q. Osceola C. Green. You spoke of his having died since your 
mother’s death. Whom did he leave as his children? A. One 
daughter. 
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Q. What is her name? A. Easie Green. She lives in London. 
Q. W hat is her name.'' A. Her name is Mrs. JSchomberg Gandell. 
Q. dehorn berg Gandell is her husband, 1 suppose? A. Yes. 

<’ Q G ^ pjp lle ^ U1 y l ,er>un na, ned among the defendants as ‘*Easie 

How long has she been married? A. Ten years. 

G- Has she any children? A. None. 

Q- Has she ever had any? A. None. 

0- Ho you know her age? A. Thirty-six. 

I**' G- hiu spoke ol the death of your brother, George E. 

Green? A. ^ es. George E. Green. 

. G- Whom did your brother. George E. Green, leave? Who were 
his children ? A. George IMater Green, who resides in Los Angeles, 
California: William Devereux Green, who resides in Elkton, Vir¬ 
ginia; Zola C. Green, who resides in Chicago, Illinois; John Green 

V\“-Ji- A,, n ) J : ,,ITes , t who redde in the District of Columbia; 

W nliam Richardson Green, who resides in Chicago, Illinois; Au- 
gu>tin <le Y. Green, who resides in Brosser, State of Washington; 
rrank K. Green, who resides in the District of Columbia; Maria 
Green Matthews, who resides in Steilacoom, State of Washington, 
and George Eorrest Green, who re.Hdes in the District of Columbia! 
Q- Are all of these of full age? A. All of them. 

G- Who are, at the present time, the surviving children of your 
mother? A. Mrs. Fielding Lewis, of Virginia, and myself. 

D 1> the Mrs. Lewis that you refer to the same person as defend¬ 
ant Man Imogine Lewis? A. N es, the same—Mary Imogen Lewis. 

^o she and yourself are the sole living children of vour 
mother? A. Yes. J 

(L A on have already named the children of George E. Green. 

1 on have named them all? A. Yes. 

138 ^ V; All<1 • v,,u liave i,lso 1 lumed the only child of Osceola 

C. Green? A. Yes. 

0. What other grandchildren are there of vour mother whose 
patents are dead? A. Rose Guesenberry. 

berry ^* n * ant * s ^ lc on ^ v <me ' A. The infant, Rose Quesen- 

Q She is a great-grancIchiId. What grandchildren are there 
e tejit ho>e named. A. 1 hen* are no other grandchildren but 
those 1 have named, except my daughter. 

G- But you are living, of course? A. Yes. 

Q How ahont Y tin-hide? Is lie a grandchild? A. He is -i 
grandchild ol my mother. 

His parents me dead, are they? A. Yes, his parents are 

rvi*..... **•» 

n w!“ e " d r ,°r ee °, la C - Gre 1 e . n ,lie? -V He died in 1895. 

(}. \\ hi.in did lie leave as his widow? A. Mrs Ea-tinond l> 
Green, who is temporarily living in London. ' U ' 

10—2338a 



74 


GEOROE PLATER GREEN ET A I,. VS. 


139 Q. Is she the same j>erson who is mentioned as the de¬ 
fendant Eastmond R. Green? A. Yes. 

Q. Yon h ave already said that his only heir-at-law was and is 
the defendant Mrs. Easie G. Gandell? A. Yes. 

D- Your brother. Osceola C. Green, left a will. I believe 9 A 
Yes. 

Q. Who was your sister. Mrs. Devereux? What was her full 
name? A. Maria G. Devereux. 

Q- Was >he not at the time of the death of your mother, a widow? 
A. Yes. 

Q. Did she have any children? \. None. 

0- Who was Mi-> Anna R. (ireen? A. She was my sister, a 
single sister, who lived at Kosedale. 

(}. rnmarried? A. rnmarried. 

Q. About how old was she at the time of your mother’s death? 
A. I think she wa- 

(). How old was she when slit* died? A. Eighty-two years old 
when she died. 

149 Q. How old was Mrs. Devereux when she died? A. 
Eighty-four. 

Q. Can you give. in this connection, the dates of the death of 
those two? Who died first? A. Mrs. Devereux died first, in 1S9*> 
Q. 1S92? A. 1902. 

D- And Miss Green died when? A. She died in 190S. 

(J. 1 hey are the two who were lift* tenants under vour mother’s 
will? A. Yes. 

D W hat was their financial condition at the time of vour 
mother's death, and from then on until their deaths? A. They 
were dependent on the place. My si-ter. A. R. (ireen. supported 
hersclt and Mrs. Devereux from tlu> place. 

D- Did they or not have any other means of support than the 
provision made for them under vour mother’s will? \. None at 
all. 

D- Between the date of your mother’s death and the date of hi< 
own death, state in detail what your brother. Osceola C. (ireen. did 
with any part ot Rosedalc. What was the first tiling he did with it? 
A. 1 he first thing In' did was to ^ell some property to Mrs. Hub¬ 
bard. 

Q- And that i- the part marked- A. In yellow, is it 

not ? 

141 D I he part marked in yellow. A. Yes. 

D. On the plat? A. Yes, sir. 

Q- And what was the next thing that he did’.' A. The next 
thing was that he sold this property to Waggaman. 

Q. To Thomas E. Waggaman? A. Yes. 

Q. I hat is the part which is uncolored? A. ^ es. which is un¬ 
colored. 

Q. Do you know for what consideration your brother sold the part 
to Mrs. Hubl >ard? A. I do not know. 

Q- Do you know the amount of the consideration for which lie 
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>nM the part to Thomas E. IVaggaman? A. I heard it was $150,* 
000. I do not know. 

Mr. 11 ortiiixgton : If that is of any materiality, which we deny, 
we object to hearsay evidence about it. 

By Mr. Perry: 

G- State what your brother did in the way of expenditures upon 
Rosedale or any part thereof prior to his death. A. He repaired 
the home entirely, and the place, and everything around, and 
>pent some six or seven thousand dollars on the place. 

Mr. \\ ortiiington : I object to that as immaterial, and not 
within tin 1 pleadings in the case. There is no allusion to that in 
the bill. 

142 Bv Mr. Perry: 

Q. hat taxes and insurance, if any, did lie pay? A. lie paid 
them always. 

G- Elate generally what lie did with respect to the unsold part of 
Rosedale. A. My sbter> lived there on this place. They took care 
ot it. and remained there: and the part of the money that was set 
aside tor them, they were supported on. 

G- Hid or did not Osceola (’. Green leave a will? A. Yes. 

H. Since his death who has had charge of Rosedale? A. My 
two sifters, A. R. (Jreen and Mrs. Devereux. 

G- The life tenants? A. Yes. 

G- 11 hat did they do with respect to it. if you know? A. They 
lived on the mean- that they had. the property that was left to 
them, or the money that was fixed for them by O. C. Green. The 
income from the properly that he sold to Waggaman he divided, 
and put aside for them to have so long as they li\’ed. 

G- Ho you know whether or not that was done under any writ¬ 
ten agreement? A. Yes. it was. 

G IVhere is that agreement, if you know? A. The agreement 
that the two sisters signed? 

G Yes. A. 1 do not know. My sister told me—A. R. 

143 Green told me- 

Mr. 11 orth i noton : I object to this hearsay testimony. 

• * 

1 he 11 it ness: I hat Mrs. Hevereux destroyed it. 

< * 

By Mr. Perry: 

G- A our sister. Anna R. Green? A. Yes, sir. 

G. One of the life tenants? A. Yes, sir. 

Q. I old you that your sister, Mrs. Devereux,- A. Destroyed 

Q. Did you ever see the paper? A. I never did. 

G- Of course it you never saw it you never read it? A. I never 
did. 

Q. Do you know what its subject-matter was? 

Mr. 11 ort hington : I object to that as necessarily calling for hear¬ 
say information from the witness. 
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Mr. Perry: If the paper is dost roved there is no use in giving 
notice to produce it. juid if I can prove l»y any witness - 

Mr. Worthington: ! have no objection to anybody who saw the 
paper testifying as to what was in it. if you prove its destruction; 
but this witness has said that die never saw it. 

The Witness: I did not see the paper itself. I only know- 

By Mr. Perry: 

Q. You only know what Anna R. Green told you about 
141 it? A. Ye-. She told me that Mrs. Mevereux destroved it. 

Q. Who is at present in occupation of that part of Rose- 
dale remaining un-old at the time of your brother Osceola's death? 
A. My two sister-. Anna R. Green and Mrs. Itevereux. 

Q. Yon do not understand the question. Who. now. is in pos¬ 
session of Rosedale? \. ! am. myself. I have charge of it under 
Mr. Gordon, and Mrs. Gandell. 

(J. Whenever you -ay “Mrs. Gandell you mean the defendant, 
your brother ()-ceola > only child? A. Ye-. 

Q. State if you remember any announcements made by your 
brother Osceola G. Green of hi- (‘lection to take Rosedale under the 
terms of hi- mother- will? A. Yes. he always, after my mother’s 
death, said that la* intended to. and I think it was understood bv 
all. 

Mr. Worthington: I object to the witne.-s testifying as to what 
she think- was understood, a- manifestly incompetent. 

By Mr. Perry: 

State when you fir-t heard from your brother Osceola C. Green 
of hi- election to take Ro-cdale under the terms of your mothers 
will, as nearly as you can. Mow -oon was it after her death, or how 
long before his death? A. Well. I think it was in 1885. 

145 Q. In 1NS 5? A. I think so. 

Q. You have -aid that it was generally understood that he 
had elected to take it. A. Yes. 

(}. What do you mean by that? A. He -poke of it. Then he 
wrote to mi* that lie intended to pay the money that mv mother said 
was to he paid to us. and take po-<ession at the death of my sisters. 

Q. What do you know, if anvthing. with respect to a knowl¬ 
edge— 

Mr. Worthington: One moment. Unless that let ter is to be pro¬ 
duced. I must object to the testimony. 

Mr. Perry: I will -ee whether we have it or not. 


By Mr. Perry: 

(J. What do you know of your own knowledge with respect to a 
knowledge on the part of the other children of your mother, of 
()sceola s intention to take Rosedale under the terms of your mother’s 
will? A. I think he expre-sed himself to all. that he intended to. 

Mr. W< >RTiti ngton : I object to what the witness says she thinks, 
as being manifestly incompetent. 
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% Mr. Pekrv: 

«-i'>»".inv "f liu'w v vhat yo,, 1 know, 

... to takcRoscdah" f T"' k "T B U,,,t ° S< - C,,I « W 

among „„,,olvoV tlint 1 T 1, 1,1 ‘"'king about it 

'•*** 7^w^xsr r:™“Lfr " a v o tak « it - 

O Y t’"' '">• '-.Ws "king it anVth,nR at a " 

\ynnn S n:o^ih‘\i;;;r::;^'-Vf a ”'""K «he family? 

Q Rut I understand you I, ., 0-Preen was to take it. 

Preen is concerned v.ai never l> .II I i • >av t,lnt so . f ar as George F. 

I <li«l not hear him say anythin,, i'i" 7 a "v ( 1 " nR about it? A. 

" tllinii that he should have it with the ' v " !•' tw" ,bev were 1,11 
Q Who* a. Mrs IVvereuv ‘ x< 0 Pt ,n " of Mrs. Deverettx. 
Green. nx " ] th niy brother George 

of tin's property toVlerlVude m" jp'ddl ir l ! be ' lpodi ' l K of aiiv part 
aetrs to Mrs, Hubbard. and out of tl'.e ' Mv brother sold these 
mother said in her w ill we were to h , *» 0 "ev he paid what tnv 
' 'ill' UK- money that ! ne s 7“ ,l, °” sa " <1 

'»*“ n,| e thousand dollar wide e h " " l ° ^rty he paid us 
daughters, " b °" (> of receiver), of the three 

,1 ? .y init thousand dollars do you mein* \ cr, j • 

•■'at d my brother sold or took the , , V '' ‘ be ? l,d 1,1 llp r will 
daughters one thousand dollar • . t b ,° " as to e,vp each of the 

Mrs. Hubbard, with'that money he mt'id eu-lTof ,! ° f "t Pr ° P ° rtv U ' 
one thousand dollars, ' f '.i ( of us. and we received, 

o .4 ?vr 01 ; -f 1 ^4'”«•v^i f 10 • vou n,oan? A - M,v - 

connection will. tho'sale'"t! Vlubhard'" a " V J cleaf,e ^"ted in 

that property. We signed a release. ' ' ^ ’ "' e al1 reI e«*ed 

their production. " ' ** l>apers aro re,ied upon, we ask for 

J>y Mr. Perry: 

o' u-i'" s '? ncd a release, you know. \ Yes 
l '' ho else do you know <j<r n ed thorn* \ r i . , 

always h ( , ;|I . (] (Il e,n say it. , did not see i, myself. LtT heS Aem 

a valuable consideration"lonveved'-!|] ’v"" J I,,bbard de «l, you, for 
your brother Osceola C Green? lniei '°* t 111 the <*tat« to 

mg, Mr' Perry' 1 ' ' l '" 1 q " < ‘'‘ ll< ’ n is nl 'iected to as somewhat lead- 
}J r r. ER «'i ■“••all r re-frame it? 

' ™ nx r* : 1 lik “ vo " ,,sksh ° dw abn >" it. 

*v *'Ir. Perry: 

Q ' ' Vf,el ' U,e H " i,l,anl ' ,W ' b " bat « b ‘l you do, if anything, with 
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respect to <i conveyance of nil your interest in the estate? What <1 id 
you do i 11 connection with that? A. 1 signed a paper that I would 
release everythin#. 

14<S Q. To whom? A. To my brother. 

Q. What brother? A. O. C. Green. 

Mr. W< •rtiiington: 1 now object to this testimony as incompe¬ 
tent. 

Mr. Perry: Mr. Perry says that we cannot introduce everythin# 
at once. After the testimony of the witness is concluded the docu¬ 
mentary evidence will be introduced. 

Mr. Worthington: And then the objections will be withdrawn, 
and will become extinct. 


By Mr. Perry: 

Q. Have you or not any recollection of any written declaration 
made by your brother Osceola C. Green of his election to take this 
property under your mother s will? A. No. 

(} Have you any recollection a< to whether or not such a paper 
was filed or recorded in the Recorder of Heeds* Office of the District 
of Columbia? A. I think it was. 

(). State what you know as to the conveyance by your brother of a 
part of Rosedale to the late Thomas E. Waggaman. A. He sold this 
property to Thomas E. Waggaman so that he could take part of it 
to |mt aside for the payment of my sisters. Mrs. Devereux and Miss 
Green. 

(). Do von know anvthing as to whether or not Thomas 
1 10 E. W aggaman subdivided this part that was sold to him? A. 

A es. I do. 

Rb Do you know anythin# with regard to the fact of his making 
>ales of part of it? A. Acs; and many handsome houses were built 
on it. and a good many of them sold. 

Q. dust state, in a rough way. as to how many houses have been 
built on this part that was sold to Thomas E. Waggaman? A. I 
couldn't tell- 


Mr. Worthington: I object to that as wholly immaterial and as 
not within the pleadings in this case. 

The Witness: 1 think two or three hundred houses have been 
built on this property. 

By Mr. Perry: 

Q. State the character of the improvements erected there. A. 
They are very good houses. There are some very handsome resi¬ 
dences there—all of them good. 

Q. State whether or not there are streets there. A. Yes; there are 
streets all through Cleveland Park. 

Q. Is it or not the suburb and subdivision now known as Cleveland 
Park? A. It is. 

Q. Could you form any idea as to the value of the improvements 
that have been erected on this part sold to Thomas E. Wag¬ 
gaman. and by him sold to different persons? 
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Mr. 'Worthington.: T object, until Mrs. Norton qualifies as an ex¬ 
pert in the cost of buildings. 

1 he \\ itness: I could not tell, only from hearsay. I do not know 
anything about the value. 

By Mr. Perry: 

Q- Shite whether or not your two sisters, the life tenants, re¬ 
mained in possession of the part of Rosedale of which they were 
life tenants under your mother's will, up to the time of their 
respective deaths? A. They did. 

Q. State whether or not you know of your own knowledge that the 
said life tenants up to the time of their respective deaths, received 
the income of said property from Osceola C. Oreen? A. Thev did. 

Mr. \\ ortiiington : 5 ou say “the income of the property.' 
A\ hat do you mean? 

The Witness: The money. 

Mr. \\ ortii i ngton : \ on mean the money- 

Mr. Perry: The money received from that part which was sold. 

By Mr. Perry: 

c. 

Q. Alter his death from whom did your sisters receive the in¬ 
come from the property? A. Gordon A Gordon. 

Q. Messrs. William A. Gordon-A. And Holdsworth 

Gordon. 

1*)1 Q. Who were they? A. They are the lawyers. 

Q- 1 know; but were they the executors and trustees under 
your brother Osceola C. Green's will? A. Yes; they were the exec¬ 
utors and trustees under my brother's will. 

Q. Now, 1 show you a paper, which the Examiner will please mark 
appropriately, dated the 25th of April. 1893, and purporting to be 
signed by E. R. Quesenberry. Do you know Mrs. Queseiiberrv'< 
handwriting? A. Yes, I do. 

Q. Is that her handwriting? A. That is her handwriting. 

Q. Now. I show you a similar paper dated the 27th day of April, 

. ^ u. It til at your signature to that paper? A. 

That is my signature. 

Mr. Hoeiiling: What was the date of the last one? 

Mr. Perry: The first one is dated April 25. 1893, and the other 
is dated April 27, 1893. They are receipts for one thousand dollars 
each. 

(The above-mentioned receipt- are offered in evidence by counsel 
for the plaintiffs, and are filed herewith, marked respectively 
“Plaintiffs' Exhibit B” and “Plaintiffs’ Exhibit. C.”)’ 

By Mr. Perry : 

Q. 1 show you a paper purporting to be signed by Mrs. M. I. 

Pew is, dated the 8111 day of April, 189/. Do you know Airs. 
152 Lewis’s signature? A. Yes. 

Q. Is that her signature ! A. 1 hat is her signature. 



so 


GEORGE PLATER GREEN' ET AL. VS. 


Mr. Perry: I offer that in evidence. 

( I lie above-mentioned paper is offered in evidence bv counsel for 
the plaintiffs, and is tiled herewith, marked “Plaintiff** Exhibit 
1 ).”) 

Mr. Worthington: We object to the paper marked “Exhibit 
j) , now oilered in evidence, lor the reason that it purports to show 
a payment made by the trustees and executors of Osceola C. Oreen 
alter his death; and we object on the ground that a payment made 
alter his death can have no effect to establish his right to make the 
election, which was given to him while lie lived, under a certain 
contingency. 

I may say, Mr. Perry, that Mr. lloehling and I, for the parties 
whom we represent here, do not question and are willing to admit 
that Osceola C. Oreen during bis life paid to those two ladies the 
net income ol the proceeds ol the sale to W aggaman. 

Mr. Perky: 1 am obliged for the admission. As, however, there 
is an infant here, l suppose it would be safer to offer the formal 
proof. 

By Mr. Perry: 

^ Q. 1 show you, Mrs. Norton, checks on the Traders National 
Bank, drawn by O. C. Oreen. trustee, to the order of Miss A. E. 

Oreen, and by her endorsed, as follows: 

153 September Nth, 1894, fur .*200. 

July 24, IN!>4, for $250. 

May 20, 1894, for $500. 

March 20. 1894, for $225. 

January 27, 1894, for $200. 

December 13, 189-, for $250. 

(A stamp on the above check shows the date to be 189.4.) 

October 5, 1893, for $200. 

April 20, 1893, for $450. 

December 8, 1894, for $400. 

December 22, 1894, for $300. 

March 8, 1895, for $300. 

May 10, 1895, for $200. 

June 14, 1895, for $300. 

Please look at these checks and say whether or not the signatures 
of O. C. Green, trustee, are all in your brother's handwriting, and 
whether or not the endorsements “A. B. Given” are all in the 
handwriting of your sister. Anna R. Green. A. Yes, they are. 

(Ihe above-mentioned checks are offered in evidence by counsel 
lor the plaintiffs, and are tiled herewith marked ‘‘Plaintiffs’ Ex¬ 
hibits E-l, E-2, E-3. E-4, E-5, E-ti. E-7. E-8, E-9, E-lo E-ll E-12 
and E-13.”) ’ ’ 

By Mr. Perry : 

Q. 1 now show you checks on the Traders National Bank dated 
April 20, 1893. There are two checks of that date, for the 

154 same amount, to wit. $450, both checks being payable to Mrs 
Devereux, the first being signed “O. 0. Green,’agent,” ami 
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endorsed M. G. Devereux. and (lie second being payable to Mrs. 
M. G. Devereux or bearer, and reciting “in lieu of check No. 6 
drawn as agent. He drew the check first as agent, and then cor¬ 
rected it. 1 simply ask you whether or not that is the signature of 
O. C. Green? A. Yes. 

Q- To the one payable to Mrs. Devereux or bearer? A. Yes. 

Q. And also it that is his signature to the check signed “O C 
Green, agent”? A. Yes. sir. 

Q. Is that the signature of Mrs. Devereux to the check drawn bv 
him as agent? A. Yes, sir. 

Q. Her signature does not appear on the second check, as he 
made it payable to bearer, and simply corrected the mistake. 

Air. Worthington: 1 hat is verv obvious. 

(The above-mentioned checks are offered in evidence by counsel 
tc»r the plaintiffs, and are filed herewith, marked "Plaintiffs’ Ex¬ 
hibit F-l” and “Plaintiffs* Exhibit F-2.”) 

By Mr. Perry: 

Q. I show you the signature of (). C. Green, trustee, and the 
endoiseinenl of M. G. Devereux to the following checks, all 
lo*) drawn on the Traders National Bank: 

October 5, INI):;, for $200. 

December 13, 1893, for $250. 

January 27. 181)4, for $200. 

May 29. 1894, for $500. 

July 24, 1894, for $250. 

September 8. 1894, for $200. 

December 8, 1894. for $400. 

December 22. 1894. for $300. 

March 8. 1895, for $300. 

May 10, 1895, for $200. 

June 14. 1895. for $300. 

State whether or not the dgnature of (). 0. Green, trustee, to 
each ot these checks is the signature of vour brother, and whether 
or not the endorsements of M <;. Devereux are the endorsements 
of your sister. Mrs. Devereux? Look at each one of them. A Yes 
they are. 

(The above-mentioned checks are offered in evidence by counsel 
for the plaintiffs, and are filed herewith, marked “Plaintiffs’ Ex¬ 
hibits G-l, G-2. G-3. G-4, (1-5. (1-0. (1-7. (1-8, (1-9. G-10, and G-l 1.’*) 

Bv Mr. Perry: 

T ? i, Ao,V VOU i, ,V he ‘' k 011 11,0 Traders National Bank, dated 
July 31, 18 Jo. payable to the order of Anna IT Green, for $300. 

and signed "O. ('. Green, trustee, by William A. Gordon. J J-Iolds- 
wortli Gordon, executors of O. C. Green. ’ and ask you to state 
lot) whether or not that is the signature of Anna IT Green en¬ 
dorsed upon the back of it? A. Yes. 

Q. I show you check on the same bank, dated July 31 1895 for 
$300, signed “O. C. Green, trustee, bv William A. Gordon' J 
11—2338a 
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Iloldsworth Gordon. executors of (). C. Green," payable to the order 
of Maria G. Devereux. State whether or not that is the endorse¬ 
ment of Mrs. Devereux ujmui that cheek. A. Yes. 


(The above-mentioned cheeks are offered 
for the plaintiffs, and are filed herewith, 
hihit II-l” and "Plaintiffs’ Exhibit 11-2.”) 


in evidence by counsel 
marked “Plaintiffs’ Hx- 


By Mr. Pkkhy: 


Q. State whether or not. after your brother O-eeola s death, vonr 
brother George I*. Green received from O-ceola s executors the seal 
of your grandfather, and the itisi a «*iiisi of the Order of the Cincin¬ 
nati? A. He did. 

Q. How long did he keep the same in hi- possession? A. He has 
them now. 


Q. Do yon mean that he had them up to the time of his death? 
A. No. After his death. Mr. Green sent them to me. 

Q. 1 think yon did not understand my question, Mis. Norton. 
The question is. state whether or not after your brother Osceola's 
death, your brother George F. Green received from Osceola's exe¬ 
cutors the seal of your grandfather and the insignia of the 
157 Order of the Cincinnati? A. He did. 

Q. How long did your brother George F. Green keep them in his 
possession? A. My brother George F. Green has them now, has 
he not? 


Q. Your brother George F. Green is dead? A. Oh, 1 mean his 
family have them now. I p to the time of his death thev were in 
his possession. He had them up to the time of his death. 

0. Do you know that of your own knowledge? A. I do. 

0- How do you know it? A. Because 1 borrowed them once 
or twice, of them both. 

Q. Do you know how soon after your brother Osceola’s death vour 
brother George got these things from Osceola's executors? A. Soon 
after. He told me he had received them, one day at home. 

D. Who told you? A. My brother George F. Green. 

Q. How long after your brother Osceola’s death was that, should 
you say? A. 1 do not remember exactly, but he told me himself 
that he had received them. 

Q. State whether or not, after the sale to Thomas K. Waggaman 
of which you have spoken, you received the sum of one thousand 
dollars from your brother Osceola C. Green? A. I received 
158 from Osceola ('. Green, in 1898, one thousand dollars. 

Q. What were the circumstances under which you re¬ 
ceived that? A. He wrote me word that he was paying, and he 
sent me this check that he was paying as my mother had desired 
to be paid to us. this money, this one thousand dollars. 


Mr. Perry: She has already given the receipts identifying that. 
The Witness: Yes; I have given the receipts. 

Bv Mr. Perry: 

%/ 

Q. What do you know of your own knowledge in connection 
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with the receipts which have l»een shown you from Mrs. Quesen- 
berrv and from Mrs. Lewis, for similar sums of one thousand dol¬ 
lars? A. I recognize their names, their signatures as such. 

Q. But have you any knowledge independently as to the circum¬ 
stances under which these respective sums of one thousand dollars 
were paid to them? A. No: T only know they received this money. 
Mrs. Lewis said it was in the hank, hut that she did not draw it 
until later. 

Q. T show you a letter from Mr. A. A. IToehling, .Tr., addressed 
to you. dated Tune 20. 1008. Did you receive that letter from Mr. 
IToehling? A. T did receive a letter from Mr. TToehling. 


0 Mr. Perry: T suppose that is your signature. Mr. Hoeh- 
ling? 

Mr. TToehling: T have no question about it. 

Mr. Worthington: That is the original, is it? 

Mr. Perry: ^ es. T offer that in evidence. 


(The above-mentioned 
for the plaintiffs, and is 

L”) 


letter is offered in evidence bv counsel 
filed herewith, marked “Plaintiffs’ Exhibit 


By Mr. Perry: 

Q. Did you or not accept the sum of one thousand dollars men¬ 
tioned in that letter? A. T did not. Mv attornev answered the 
letter—Mr. Gordon. 

Q. Did any one ever make an actual tender to vou of this sum 
of one thousand dollars? A. They never did. 

Q. Did your brother George F. Green during his life make any 
tender of this sum of one thousand dollars? A. Never 

Q. Did Mr. TToehling ever make anv tender of this sum of one 
thousand dollars? A. Xo: just in the letter. 

Q. Did any one ever make any actual tender to vou of this sum 
of one thousand dollars? A. Nobody but O. 0. Green, and T re¬ 
ceived it. 

Mr. Perry: 1 think that is all. gentlemen. 


Cro ss-examination. 


By Mr. Worthington: 

Q. Mrs. Norton, who was the attornev who answered that 
1 GO letter from Mr. Iloehling? A. Gordon & Gordon. 

Q. Do you remember whether or not you yourself signed 
the letter? A. T did not. T sent the letter just as it was to Mr. 
Gordon, for my attorney to answer it. 


Mr. Gordon: 
The Witness 
office. 

Mr. ( Jordon : 
Mr. TToehlin 
Mrs. Norton. 


She signed it after T wrote it. 

: After his writing it, I signed it, I think in his 

We may have the letter here. 

g: As a matter of fact, the letter was signed by 
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I lie Witness: Yes, I signed it in liis office. 

Mr. (Jordon: She signed it. 

By Mr. Worthington: 

Q. W hat did \ on iiien 11 when you i id a tew moments that 
your sister sided with < mo rue I\? A. Maria <b Devereux_ 

Mrs. De\ereu.\ ? A. Mrs. Devereux sided with my hrother 
(ieor^e against all the rest of them. 

(J. She sided with him in what? A. In wishing that he should 
hrin<i suit. I sup|M»e. or do whatever la* wanted to do to uet this 
property. 

Q* A ou mean there was some (juestion as to whether vonr hrother 
Osceola or < leorue V. -hould have it. and your sister'Mrs. Dever¬ 
eux sided with (»eoru,i* I 4 .? A. A c-: she seemed to side with 
him. 

1,11 1 diis paper marked “ I Main t iilV Kxhihit D” and 

dated the Nth oa\ ol April. lNJt<. signed l*v Mrs. Lewis this 
is stated: 

And whereas the said Osceola (\ (ireen having sold part of -aid 
•Kosedale*. on or about the BMh day of April. 1SSI.M. sent me a cheek 
for said sum o! one thousand dollars in payment of the sum directed 

to he paid by the said will of Ann (Ireen deceased, which said 
check I returned to him.” 

IIa\e you any personal knowledge about her returning that 
check? A. I have not. I heard her say. when I asked her. “What 
did you do with your nionev?”- 

Mr. I eery: I his answer i- objected to as hearsav. and I move 
that it be stricken out. 


By Mr. Worthington: 

Q. What did say? A She said she .lid not require the 
nione\ then, and it -he wanted it -lie could uet it 

Mr. Berry: Mr. Berry withdraw- hi.- motion to strikeout, 

I > y Mr. W ORT11INGTON : 

(). Where did your Ill-other ( ! -eeola live id the time of his mother’s 
dentil. W here was he living then? A. lie was living at liose- 
dale. I think, at the time of hi- death. 

Q- the time of hi- mother’s death? A. AY- 

Q. Where did he live niter her deuth? A. lie lived part 
1 -.'"'I I'iirt of the time in Washington Citv. 

.. e I ni-t Ol the time nl liosednle where von and vonr sister 

Mrs. Devereux lived? A. A es. 

Q. A<m nil three lived there together? A. I did not live there 

nil f, ! p *' "■»* ">> .liter’s home, and Mrs. Devereux and 

!•"' Ml ‘y Vlimi ,:, 7" I'wl there. I went backwards and 

tot "aids, and have only made tills my home for the last sj x or e j Lr i lt 
vears. ' C1 s ,u 

? F "'- til-out what part of the time did your hrother Osceola 
make that lu- home, after his mother's death and up to the time 
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of his deiitli? A. Part of the time, up until lie was married, he 
lived there, and he lived there a while with his wife after he was 
married. 1 hen he eame to Washington to live; and after that he 
went hack there to live with my sister. 

Q- ^ nu mean alter his wife's separation from him? A. Yes. 
lie went hack to Rosedale and lived there, and died there. 

0- Have you any knowledge of a paper relating to this property 
w hich i <eorge F. was asked to sign. and would not sign? A. No, 
I have not. 

Q *M‘e you (juite clear about that. Mrs. Norton? A. I do not 

know anything about that—what he was asked to sign and did not 
si <;n. 

Q. ^ on have spoken of >igning a release, ^ on signed a release, 
I understood, of something, returning this property to 
ld-> your brother Osceola? A. ^ es; 1 signed this letter. W hen 
ho sent me this letter. 1 sinned a letter that 1 gave up mv 
right and title in all things to my brother. 

ty W as that the only time you were asked to sign any paper in 
hi" favor relating to Rosedale? A. I hat was the* onlv time. 


Mr. W ort!1 i N'cton : Mr. Perry. I do not think there is anything 
ehe I want to ask Mrs. Norton, hut it may he that after going 
over her testimony with our clients I would like to a-k some other 
questions. I would like to reserve that right. 

Mr. Perry: I hat is too broad a reservation, Mr. Worthington_ 

to go on with all the ease, and then to bring Mrs. Norton hack for 
cross-examination. 

(Alter an informal discussion:) 

Mr. I erry : Mr. Worthington, we will not insist upon vour clos¬ 
ing til is cross-examination now. but it must be closed before we put 
any other witness on the stand. 

Mr. Worthington: That is entirely >atisfactorv. 

Mr. Perry: I will have to ask you to close vour cross-examination 
before 1 go ahead with my verbal evidence. 

(The witness was thereupon excused, pending further cross-ex¬ 
amination.) 

LOUISA K. NORTON. 


Subscribed and sworn to before me this :29th dav of December 

A. D. 1909. 

PERCY E. BUDLONG. 

Ej'dminer in Chnncerij. 


104 Mr. Perry : I offer in evidence a certified copy of the will 
of O. C. Green, the same being Exhibit A to the original bill. 
(The above-mentioned paper P already on file among the paper? 
in this cause: and the same is marked “Plaintiffs’ Exhibit J.”) 

Mr. Perry: 1 next offer in evidence a certified copy of deed from 
Rebecca Ann Green, et ah, to Thomas E. W'aggaman dated April 
14, 1893. 1 

(The above-mentioned paper is filed herewith, marked “Plain¬ 
tiffs’ Exhibit K”) 
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Mr. I ehry: I next offer in evidence a certified cnpv of the will 
of Ami <»reeii, the smie being Exhibit B to the original l,iU 

( I he above-mentioned paper is already on file among the papers 
m this cause. and the same is marked “Plaintiffs’ Exhibit 1 ..”) 

Mr. Perry : 1 next offer in evidence a certified copy «,f a deed from 

\ Lewis - (iertrnde M. Ilnhhard. dated \pril 17 

I.sss. the same being Exhibit C to tin* original hill 

(The ahovc-inentinned )ni|>*>r i- already on file among t|„. papers 

"i ll"> (•mi-o: and the s-mio i- marked “Plaintiffs' Kvliil.il M ") 

, iMr -J.. ER ? Y: , T " oxl i" evidence a certified copy of a deed 

\ r ‘o 'fou° t ! ' R , Coilrmlo M Unhhard. dated 

.'pin o, 1888, and duly recorded. 

(The iil.oyc-iiipnlioup',! deed j. filed herewith. marked •! »l.-,i 111 iff-.’ 
Exhibit N. ) 

J Ir , p :RRV: ! "oxl -.Her in ovidonoe II oerliliod ,.„pv of 

, , . 'P'', 1 , Vice C. do Ylurl.ido to Certrudc M. 11 1 il.l . :l r.l. 

dated April 18,S8. and duly recorded. 

r ( T * 1 . 0 °~ ni 0,1 1 i on ed paper is filed herewith, marked ‘Tlai t.ffd 

r.xninit (). ) 

Mr. Pkkry: I next offer in evidence a certified oo,,v of „ deed 
d.ited April _. 1888. between Maria Oevereux. widow. Rebecca 
hreo,,. unmarried and Osceola C. Green and Ea^tn.ond P Green 

°* pnr , tles of 11,0 firs< l >sirt - «"<1 Oertrnde M. Ifnhhard nartv 
of the second part. 

^'^-nioutioned paper R filed herewith, marked ‘Tlain- 
11 its Exhibit P. ) 

Mr Periiv: T next offer in evidence declaration of Osceola C 

(■ree.i, -luted February 10 . ISO" and acknowledged ilie same dav' 

-in. recorded aniniitr the land records of (lie District of Columbia 

- 1 . . ' ,lv " f O'Wnary. 1S!>>. tlio same being Exliil.il !> to || 1P 
original hill. 

f Tlie above-mentioned paper i- alren.lv on Hie among tlie papers 
in tln> cause: and the same is marked “Plaintiffs’ Exhibit O ’A 
Mr. Pfrry: T next offer in evidence a certified cnpv of receipt of 
fleoroe 1 -. Oreen. dated April 1 . ISOS, to William A. Cordon and 
.1. Ilol.lsnortl) Cordon, executors of Osceola C. Creen. deceased for 
one family seal of testator s grandfather, appraised at $0.50. and one 
ii-igiua of the Order of tlie Cincinnati, af.praiseil at *10 said 
receipt being s,gned by Ceorge F. Creen. and the certification heino 
• James P,inner. Register of Wills for the District of Columbia: 
m > <f ''Ofi^nto showing that the original receipt, being voucher 

''if™'™'"'* of Ce-.rge F. Creen. was for 

aitides distributed by page 0 „f Second \ceonnt of Kxeentor 

in *• m """ -"»—'■< 

Fxldhit R ”7 Pa,>el is l***ro"-itli. marked “Plaintiffs’ 

Mr Reruv: T next offer in evidence certified copy of conveyance 
Tti 0 , T n tn bls-’cola C. Creen. dated June 10. 1 SSS 

till ' Fxh’iHt q"’''!"" 0 " 1 '' Pllpe ' ' S hcrc ''' itl1 - narked “Plain- 
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Mr. Perry : 1 next, offer in evidence certified copy of a conveyance 
from Ann Green to George F. Giecn, dated December 19, 1809. 

(The above-mentioned paper is tiled herewith, marked ‘‘Plaintiffs’ 
Exhibit T.”) 

Mr. 1’ krry : I next offer in evidence certified copy of the will of 
George 1. Green, being Exhibit No. 1 to supplemental bill. 

(The al >ove-mentioned paper is already on file among the papers 
in this cause: and the same is marked “Plaintiffs’ Exhibit l\ v ) 

Mr. Perry : 1 here are one <>r two other documents that we may 
want to offer in evidence, but we will suspend here for the present. 

(ihe further taking of these depositions was thereupon adjourned 
until 1 uesday, November JOth. 1909, at 8:In o'clock p. m., at the 
same place.) 

107 Washington, D. C.. Tuesday, A 'or. 00, 1909— 

0:1 7) o'clock p. m. 

Met pursuant to adjournment. 

Adjourned (owing to other engagements of counsel for heirs of 
George F. Green) until Friday, December Ord, 1909, at 2 o’clock 
p. in., at tlie same place. 

Washington, I). C.. Friday, /At. 0, 1909— 

2 o’clock j). m. 

Met pursuant to adjournment at the offices of R. Ross Perry A Son. 
Fendall Building, Washington, D. C. 

Present on behalf of the plaintiffs, R. Ro>- Perry. Sr.. Esq., and 
Erskine Gordon, Esq. 

Present on behalf of the heirs of George F. Green A \ lloehlim* 
Jr., Esq. 

Present on behalf of Eastmond P. Green and Easie G. Gandell. 
Samuel Maddox. Esq. 

Present on behalf of Mrs. Emma Quesenberry. guardian ad litem 
of Rose Quesenberry. Henry W. Sohon. E-q. 

Present on behalf of I.ouisi E. rammack. Benjamin S. Minor. 
Esq. 


W iLi.i am A. Gordon, one of the plaintiff-, a witness of lawful age*, 
called by and on behalf of the plaintiffs, having been first duly 
sworn, testified as follows: 

By Mr. Perry: 

Q. What is your name? A. William A. Gordon. 

108 Q. Are you a member of the bar of the Supreme Court of 
the District of Columbia? A. T am. 

(). How long have you been such member? A. I have been 
practicing here ever since 1807. 

Q. Who are the plaintiffs in this cause? A. My brother. J. ITolds- 
worth Gordon, and myself, in the capacity of executors and trustees 
under the will of Osceola C. Green. 

Q. Will you please produce, if you have it, an exemplification of 
your letters testamentary, and file it? 
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(The witness produced a paper, which i- tiled herewith, marked 
“Kx. W. A. (i. No. 1.'*) 

By Mr. Perky: 

(y Plea.-e examine the plat of Ro-edale in evidence in this cause, 
marked **l*laintill"s Kxhii.it A", and state your first knowledge with 
respect to the tract of land plotted upon this exhibit, called “Rose- 
dale . A. 1 have known thi- tract ever since 1 wa.» a hoy; and l 
presume that 1 could say that 1 have known it well for the last fifty 
years. 

(y Mav I ask your age in this connection? A es, sir: 1 will 
he sixty-nine on my next birthday. When 1 first knew the place it 
was the home of Mrs. Ann (ireen. who was the mother of Mr. 
Osceola (\ (ireen and other parties mentioned in the cause 1 . It was 
then one entire tract, agricultural country. It had a frontage 
l(jb on two roads—at least, a portion of it had a frontage on 
two roads—what was called the rYnnallytown or Rockville 
turnpike, and what wa> known a> the Woodley Road. 

(y How far north of (leorgetown. in a rough way, was it at that 
time? How far north of what was then called Road Street in 
(Georgetown, and was a sort of boundary -treet of (leorgetown on the 
north? A. 1 suppose it was about a mile and a half to the entrance 
of the place. 

(y What uses was it put to at that time? You have said it was 
agricultural. State whether or not it was what you would call 
con litre propert v ? A. It was country property; part ot it was farm 
land, and part of it was grazing land, with cows on the place. To¬ 
wards the front, or towards the Wisconsin Avenue portion of it, 
the Tennallytown Road, it was improved by a large old-fashioned, 
frame residence and outbuildings. This residence was quite old. 
having been constructed by Mrs. (ireen - father, (leneral Uriah 
Forrest, immediately alter the Revolutionary War, a short time 
after the Revolutionary \\ ar. 1 he house is still standing, and is 
at present the residence on the place. 

(y 1 believe that this road appears on this plat as Wisconsin 

Avenue? A. Acs. 

(y And then, in brackets, "'rennallytown Road”? A. That is the 
front road: ves. The road at the south i- the Woodley Road, marked 
“Woodley Road.” 

17 U (y W hen you first knew it. wen* those the only two road- 
upon which the property abutted? A. I hey were. 
iy Can von state approximately about what time this tract of 
Rosedale was first opened up for subdivision and sale as suburban 
property? A. The first sale that brought it really into notice was 
the sale by (leorge F. (ireen and other.—because he had disposed 
of part of it—of the portion marked on this plat "(ieorge F. (ireen. v 
and colored green. That was sold to President Cleveland, and 
brought the property into notice. It. however, was not opened into 
streets, in the condition in which it stands now. until after the sale 
made by Osceola C. (ireen to Waggaman. 

(y You observe that on this plat the green part to which you have 
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referred, the part colored in green. is marked with the name of 
“George F. Green "? A. Yes. 

(J. The |>art col(*re<l in hlne is marked with the name of “Quesen- 
herry ; the part colored in pink, or red. is in tin* name of “(). C. 
f 'I’een. and is marked, in brackets. “New-ground Field’ ; the part 
colored in hrown is marked **l nsold Fart of Rosedale ; the part 
colored in a very sickly sort of yellow is marked with the name 
11 nhhard ; and the remaining part is uncolored. Now, 1 will 
ask yon. first, what yon know as to the time and the manner in which 
(«eorgc Green goi his part, colored in Green? A. Geor°e 
1< 1 Green acquired hi> portion by a deed from his mother. Ann 
Green. The deed appear- to he dated Decern her R)th, 1 S(>t >. 
1 his deed has been offered in evidence. a> “Plaintiffs Fxhibit IY 

G- When did Osceola 0. Green Get 1 i i> part, colored in pink or 
red? A. That part was acquired by him under the will of his 
mother. 

G- When did Mrs. (pie-enbcrry Get her part? A. She got it 
under the will of her mother. 

G- State what was the comparative value of these different parts 
at the time of the deed to George Green? 

Mr. II okiilino. M his question is objected to as immaterial and 
irrelevant. 

A. At that time none of the property was valuable in the sense 
in which it is now: but the mo-t valuable portions were those por¬ 
tions bordering on the load. George Green s which bordered on the 
I ennallytown Road and on \\ oodley Road, was the most valuable 
portion of the estate. I he piece that was given to Mrs. (piesenberrv 
was also valuable. I he piece in pink, marked “New-ground Field, 
that was given in tin* will to (). ( . Green, was a remote, rugged 
field, which was n-ed generally for pasture Ground, and was at that 
time of very little value, having no access to anv public road except' 
through the front place. 

1 1 • At the time of Mrs. Ann Green s death, what would you sav 
with respect to the comparative value of these pieces? 

Mr. IIoKiiLiNo: The same objection. 

I"'? A. The comparative 1 value was just as 1 have stated before. 

in previous answers-—that those on the roads were the most 
valuable by far, and the red or pink piece was the least valuable. 

G- What effort have you made to find the official records as to 
the assessments of this property at the time that the green portion 
was given to George F. Green? A. I made an examination and in¬ 
quiry in the oflices of the District Government ; and l find that it is 
impossible to obtain reference to any records, either at the time that 
the property was conveyed to George Green or at the time that Mrs. 
Green made her will. Prior to the consolidation into the District 
Government there were three forms of government here: There 
was the City of Washington, which had its tax hooks; there was the 
City of Georgetown, which had its separate tax-hooks; and there was 
a levy court, which controlled all the District outside of the two 
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cities. \v 1 1 i<• 1 1 had it^ tax-books. The tax-hooks going hack to the 
earliest part of the history of the i district as to tlie cities of Wash¬ 
ington and (icorgetown an* intact: lait in the various nmvings 
around, all hooks until the consolidation of the District, affecting 
assessments by the levy court, an i outride of the two cities, seem to 
have disappeared: and I can find no reference to them at all. 

D \\ hat i' the earliest record that yon have been aide to find of 
the assessments ot this tract of Posedalc? What year does it begin? 
.\. It begins in the vear 1N71. 


17:l 


.Mi. i err** . -Mr. Perr\ licit* states that he will produce tin* 
records themselves, in >n tar llicv are extant, relatin' 1 to 
the ; i»essment of thi- propertv. 


Hv Mr. Perky: 


(p State, from your own knowledge of the matter as far as it 
extends, whether these assessments give, in your opinion, the relative 
value of these tracts at the different times of tin* assessments? A. i 
think they do. I hey practically correspond to mv valuation of 
relative values, as testified to. 

(p State anything further within your knowledge with respect to 
the values ot tin* parts of the tract which so far you have not spe¬ 
cifically named in connection with this subject of values or assess¬ 
ments. A. At the present time, all this property with the exception 
of the unsold part of Posedale has been subdivided into squares and 
lots, and the values have increased very greatly. At the present time, 
however, there is comparatively little difference in value between the 
lots in any portion of it. for the reason that thev are all accessible 
by roads and streets, and there i- very little diflercnce of anv kind 
in the value. All of it has been made valuable hv this opening-up, 
and so on. 

(p All of it has virtually become city property, do von mean? 
A. Practically, it might almost he called city propertv. It has been 
built on very extensively. 

Q. In this connection, state what you know of the 
17 4 sale to Thomas K. \\ aggaman w hich has been referred to in 
the testimony, and of the present situation of the property 
so sold, in connection with the value of the improvements, ground, 
and so forth? A. All represented on this map uncolored was sold 
to Thomas K. W aggaman by Mr. (). C. (been. Mrs. Devereux. and 
Miss (»reeli. who had a prior estate for life or marriage, joining 
with him. 

Cp I believe the deed to Thomas E. \\ aggaman is also in evi¬ 
dence? A. It is. It P marked **Plaintiff's Exhibit K,” and is 
dated April 14th. l«sf>3. Immediately after Mr. \\ aggaman obtained 
possession of this property by the deed, he proceeded to subdivide 
and grade the proj>erty. running the streets through the property, 
opening streets through the property according to the plan for 
development of the city according to tin* .established streets, and so 
on. A great many of those lots, the greater portion. I should say, of 
those lots in that subdivision, have been sold either by Mr. Wagga- 
man or hv his trustee in bankruptev. Mr. Pulanv ; and nearlv everv 
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lot in the place that has been sold has been improved by what would 
be called handsome houses. They are suburban houses, but they 
are a handsome style of house's. So that at present that whole place, 
as also the (). C. (liven place, marked “New Field”—that has also 
been subdivided, and Connecticut Avenue run through—all of 
that has been practically built up quite closely with verv hand¬ 
some houses. 

!<•* tj How much should you say. in a rough way. would Ik? 

the present value of the ground so sold bv Waggaman or hi" 
trustee or his grantees, represented bv the uncolored portion of this 
plat? A. 1 would not he able to give any idea of the aggregate for 
which it was sold: but it has varied in price from, say, fifteen cents 
a loot up to twenty-live cent": and in some places, where there was 
a large tract, possibly it might have averaged a little less than the 
first figure. But of course that was obtained after the improve¬ 
ments. and the water and gas and electric-light and everything, 
were put in there. 

Q. Can you tell me. in a rough way. the value of the improve¬ 
ments on that uncolored portion there? Should you sav that thev 
would come to a million dollars, or what? 

Mr. I Ioem i.i no : That que.-tion i< objected to as being leading. 

A. 1 doubt whether you could huv them for a million. It would 
lv very dillicult to make any calculation of that kind; but it must 
approximate very near a million. 

Q. When were* you first consulted bv Osceola C. (ireen with re¬ 
spect to Kosedale? A. Mr. Osceola C. (ireen was a very intimate 
friend of mine: and for a number of years 1 acted as his counsel in 
a great many matter-. I, however, was not consulted legally by 
him as to the condition of Kosedale, and his interest under hi- 
mothers will, until sub-cquentlv to the deed that was made bv him 
and hi- two sisters of a part of it to Mrs. Hubbard. That was made 
in 1SNN: and it was after that. 

1<(> (J. Aon refer, now. to the tract colored in yellow, marked 

"Hubbard”? A. The part colored in yellow. It was after 
that that he consulted me particularly about the status of Kosedale. 
The sale to Hubbard was made by deed, which is in evidence here, 
and marked “Plaintiff s Kxhihit K" and dated April 2nd. 188.S. 

(J. About how long after that? A. Well, it was during the com¬ 
ing year—that is. the year after that. 

(). During tin* year 1NS9. then? A. Yes. that he first began to 
consider that matter. 

Q. State, in this connection, in full, what Osceola C. Green con¬ 
sulted you about, and what your advice to him was. A. Mr. Green 
consulted mi* in regard to this matter because he was very much 
worried over the fact that when he proposed to sell Mrs. Hubbard 
a portion of the property, it was required that all his brothers and 
sisters should unite in quitclaim deeds of the property. He stated 
to me as hi" counsel that under his mother’s will the property had 
been given to him. and that he had always considered it his. and 
acted as though it were hi- in paying taxes and looking after the 
property; and he was very much worried to think that when he 
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desire*I In x*ll any j»«»rti«ni e*| ii la* should not Ik.* aide of his own 
live will and accord |o sell, without eehtaining quitclaims 
l<* from other parties At that time, after he c*msulted me—he 
talked over this matte*r a meat deal—he was very desirous of 
selling a portion ot lh*>cdalc It was ben'innine valuahle; and if In* 
had sold a part of it he expected to realize a considerable amount 
of money. But he Mated that hi' object in selling' I\e»s***lale wa» in 
order that he mijjht proviele a comfortalde maintenance for his sis¬ 
ters. the life tenant'. .Vis. IVvcrcux and Be*be*e-**a Ann (Ire*<*n; that 
they were poor, had no mean- of suppeirt **xe«j>t what was obtained 
by Mi's (been taking be*anle*rs at the house*. that 'he was m*ttinu. 
old. sin* had to work very hard, and that in addition to that the 
place was a very decided burden to him on account of taxes and 
looking after the j»lace: hut that if lie could elbjioM* of the j*rope*rt' . 
and provide an income f*»r his 'bier', lie de*sire*el to do it. 

Mr. IIoeui.ixo: The answer of the witness b objected to; and 
notice is <;iven that at the |»r<»ju*r time a motion will Ik* made to 
strike it out as bciim immaterial, irrelevant, and incompetent. 

The M i l ness (continuing): My final o*>nclusie»n. after examin¬ 
ing into the property, was this: That in my opinion the will of 
Ann (ireen ^ave* to her son. Osceola, a vested remainder in fee of 
the property, subject to tht* prior estate tor life or marriage of hi' 
two sisters. Mrs. Pewivux and LYbeeea Ann (Ireen. as provided bv 
Ann (irtviis will, and subject abu t<> tin* |>ayment of certain sums 
of a thousand dollars each to e(*rtain of hi' sisters, as provided bv 
said will. 

I * Mr. I 1 *»eh i.i x<, It i' understood that the f*»re*i»i>in«i ob¬ 

jection 'hall aj'plv. without repetition. to all similar an¬ 
swers. 

The Witness (continuing: I*ut that until there was a public 
declaration made b\ him of In- intention of accepting the terms 
ot his mother s will, these quitclaims would be required, because* the 
examiners ami tin* outside* world did not know that In* would ede*et 
to take* unde*r hi' mother’s will In eon>e‘quenec of that, after due 
e-onsiderntion. I pre*)»are*d a declaration or cave*at. which was duly 
e*xee*ute*el by him and eluly ivemrdeel amongst the land re*e*ord' of the 
Pi strict oi ( olumhia. in which lie* made* solemn nnnounevmcnt of 
his election and elete*rmination to take tin* property and also to 
make* the payments r***juired by tin* provisions *>f hi' mother’s will. 

I hat el(*elaratie*n b filed a* an exhibit in this caim*. marke*d ‘‘Plain- 
till ' Ixxllibit p. " and is dated February 10th. 1 *<)•_>. Thereupeui 
I nave him a writl**n opinion to the* effect that lib title* in the* pro?>- 
•*rtv was a vote*! ivmainder in fen*, subject to the* life* estate in favor 
e.f Mrs. pevereux and Mb* (Ire*en. and also to the* pavments of 
tlmusainl dollars each to certain of hb sbteis. as provide*! in the 
will of his mother. 

By Mr. Perry: 

p. P*> you know where* that written opinmn n**w is? \. T do 

m»t kirnw where the* opinion js. though T have a press-eopv of it in 
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iii.v letter-press hook: 1 »nt T do in»( know exactly wliere the original 
is I have not got it. 

Mi. I *erey : I should like you to produce that letter-press copv; 
and I should like the Examiner to copy it into the record. 

!<•* I lie W it ness : Subsequently. at the request of Mr. (Jreen, 

1 had a report made by Mr. Maldon Ashford, who was at that 
li ,,M> president of the Peal Estale I itle Insurance Company, and by 
Mr. \\ illiani E Edmoiiston. who wa> at that time president of the 
Columbia Title Insurance Company. 

P>\ Mr. Perry: 

Q- Where are the opinions of Mr. Ashford and of Mr. Edmon- 
> ton ? A. I have copies of those opinions: hut there is a memoran¬ 
dum that I saw—whether I can find it or not. I do not know— 
an ion Li the papers that came into m\ possession, of Mr. Crocus, 
in which he said that the original- were loaned to Mr. Ashford. I 
have never seen the originals since his death. 


Mr. Perry : Mr. Pei*ry says that la* will have Mr. Edmonston as 
a witness. If lie can produce those originals, he will do s<>. |f tM »t. 
he will otter secondary evidence a^ to their contents. 

Mr. IfoEHT.iNG: 1 Miouhl object to the materiality of the opin¬ 
ions of each of those gentlemen. as to the le«ral question involved. 


I>\ Mr. Perry 


G- Have you stated fully all that you know with respect to the 
actual making and filing of the el(»ction hy Osceola C. (Jreen? A. I 
can simply state that after the filing of that declaration. and after 
obtain in Li my opinion and that of Mr. Edmonston and Mr. Adi- 
f«>rd. Mr. Croon then looked to making a sale of a portion 
1* ( > of Posedale. and shortly afterwards did make a sale to Mr. 
M a Lilia man. 

(p State what you know with respect to the payments of a thou¬ 
sand dollars each provided for hy the will of Ann (Jreen. A. 
Amongst the papers of Mr. Osceola C. (Jreen I found a chock for 
a thousand dollars to Mrs. Norton, his sister, and another check for 
a thousand dollars to his sister. Mrs. Quesenherrv. and receipts of 
those two ladies for the thousand dollars provided for in the will of 
Mis. Ann Oicen. 1 hose papers were filed with testimony hereto¬ 
fore taken in this east*, and are Plaintiff's Exhibit P> and Plaintiffs 
Exhibit C. respectively. In regard to Mrs. Lewis. 1 found that his 
memorandum, or a stub of his check hook, showed that a cheek for 
a thousand dollars had been sent to her—I never saw the check if- 
“olf ami a letter of Mrs. Lewis to the effect that she returned tin* 
check to him. Loth of those facts have been testified to hereto¬ 
fore. 

Q I" Hie letter to which you refer, from Mrs. Lewis to Mr 
Green, in evidence? A. No; it L not in evidence. T now produce 
it and file it. 


(The witness thereupon produced a paper, which was offered in 
evidence and is filed herewith, marked “Ex. W. A. G. No. 2.”) 


i 
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By Mr. Perry: 

Q. State \vli€*tlic*r nr uni you know the handwriting of 
1M Mrs. M. I. Louis, hot It mi the l’aec of this paper an<l on the 
Lack of it? A. I know her handwriting well: and that b 
her handwriting. 

Q. Both on the face and on the hack of it? A. Both on the face 
and that in pencil on the back. 

Q. Please produce the stub-hook to which you refer. A. I now 
produce it. It is in the handwriting, both words and figures, of 
Osceola C. Green; and by consent of counsel as to the manner of 
proof. 1 read into the record the following: 

“No. 2. Pay to Mrs. M. I. Lewis I>ate Ap'l *_?(l 1 N98 For Bequest 
of Mrs. Ann (Ireen | 1000 |* Not u>ed but declined.** 

In connection with that letter that was filed, 1 found that paper 
to which she alludes, the receipt, as being returned. I file this as 
an exhibit. 

(The above-mentioned paper was offered in evidence and is filed 
herewith, marked “Ex. W r . A. G. No. 3.”) 


By Mr. Perry: 


Q. In that connection, state whether, after the death of Osceola 
(\ Green, yourself and your brother as his executors took any action 
with respect to a sum of a thousand dollars mentioned in the said 
will? A. After the death of Osceola G. (ireen. I received infor¬ 
mation (and I want to simplv state here that when I sav “I*’ 
1 Sl> received it. I refer to the executors, instead of saying “we*’) 
through Miss Nannie Green, that Mrs. Lewis was anxious 
to have the thousand dollars left to her in the will. Thereupon 
the executors sent her a thousand dollars, and obtained a receipt or 
release from her for the thousand dollars, in payment of that legacy. 
1 think the receipt is filed in this cause. Tt is dated April 8th. 1897. 
and is marked “Plaintiffs’ Exhibit !>.’* I can produce the check 
if desired. 

Q- Tn connection with the Y\ aggaman sale, state whether or not 
you prepared papers to be signed by tbe heirs of Ann Green? A. 
No: T never prepared any papers to be signed bv the heirs of Ann 


(ireen. T never prepared any papers in connection with the sale 
to \\ aggaman. I did. however, prepare a paper in regard to the dis- 
|H»sition that Mr. O. G. (ireen was to make of the proceeds of sale. 

Q. Just >tate that more fully, please. A. When the sale was 
made to AY aggaman. Mr. Green came to me and told me that as a 
part of the consideration for his sisters (the life tenants) joining 
in the deed, be had agreed to ^et apart the proceeds of the sale of 
a part of Rosedale. and keep the same separate from his general 
estate. inve-t it. and pay to Mrs. Devereux and Miss Rebecca Ann 
(Ireen the income arising from it during their lives. Tie asked me 
to prepare a paper to that effect: and T did prepare a paper, which 
Mr. Green informed me bad been executed, and which was 
188 referred to in his will a- having been executed, in which he 
entered into that agreement. T was also informed by Miss 


[* Figures enclosed in brackets erased in copy.] 
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ltebecca Ann («reen that a pa} . ; of that kind was executed. The 
e\eeutor> never iound any agreement <»1 that kind, and have never 
>een one since the death of Mr. (Ireen. 

Q- M hat is the paper that you hold in your hand? A. The 
paper that I hold in my hand i> an agreement that was prepared 
and submitted to Mr. (ireen, prepared by me as his counsel and 
submitted to him tor execution by him and approval bv Mrs. l)ever- 
eux and nebecca Ann ('l'ceii. m which lie provided for setting 
a."ide this lund and paying them this income, and covenanting that 
he and his estate would pay the* income arising from that fund to 
them during their lives. 1 will state that on this paper there are 
some pencil words here which >omewhat change the paper. In 
other words, it is an alternative paj>er. \\ liich of those were adopted, 
I cannot sa\. I>ut this paper was practically the terms on which the 
agreement was made. 

D- In whose handwriting are the pencil words? A. Mine. 

(J. Mr. (Jordon, do you know what became of the ultimate paper? 
A. I have no idea. 1 made a thorough search for it. and did not 
succeed in finding it. W hat 1 mean by that is that that is the copy 
ol it that was in Mr. («reen s pos>esdon t<> be approved bv the two 
sisters. 

Q. \\ lien 1 sa\ the ultimate paper . I mean the paper of which 
thi> pajier that you hold in your hand was the rough draft, 
1 <S 1 ^ ou understand that/ A. 1 do not recollect ever seeing the 

executed contract between Mr. < Ireen and his sisters. 

Q. Do you know whether or not the executed paper is the same 
paper that Mrs. Norton referred to in her testimonv as having been 
destroyed by Mrs. Devereux? A. I do. It is the same, and the 
same referred to in the will of (). C. (ireen. 

(J. Is it or not the same paper referred to in certain of the receipts 
signed by Mrs. Devereux and Miss Ann t Ireen? A. It is. 

D. Are or are not the words in the said receipts referring to the 
said paper the same which were afterwards "truck out of subsequent 
receipts/ A. I hey are the words that were struck out from sub¬ 
sequent receipts given by Mrs. Devereux. 


Mi. I err\ . Mr. I erry now otters in evidence the rough draft of 
the paper referred to. and asks to have it marked as an exhibit. 

Mr. IIoeiilixg: J object to that, because the paper has not been 
m any way identified in the sense of connecting it with the agree¬ 
ment that is claimed to have been subsequentlv executed 

(The paper above referred m D filed herewith marked * Fv W 
A. (i. No. 4.”) ' 


By Mr. Perry: 

Q. State whether or not. during the time vou were Mr 
Osceola C. (Ireen's counsel he ever to vour knowledge con- 
suite.! other counsel? A. Not to my knowledge. 

In this connection, state whether or not you ever heard 
trom him or from anybody else of any other deed which might 
furnish support for the averment in the defendants’ answer, para- 
giciph -^•* pages h ami /, referring to a supposed conveyance pre- 


l s:> 
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pared by Osceola C. Oreen, through which Oeorge F. Green and 
the other heirs were to convey their property absolutely to him? 
A. 1 have thought over that very carefully, and can recall no paper 
ever prepared by me of the character referred to, nor any mention 
ever made to me by Mr. Green of any such paper. 

(p Have you found, either among your papers connected with 
Mr. Osceola G. Green's matters, or among papers of his which came 
into your possession as executor, any paper, executed or unexecuted, 
which has any connection with said supposed deed? A. I found 
two unexecuted papers, but 1 am uncertain as to whether I found 
them in Mr. <). G. Green's papers or in papers in my own oft ice 
connected with Mr. Green's alfairs. which were made in .Januarv. 
181H ; and that recalls to mind the fact that these unexpected deeds 
or drafts were made in connection with others of a similar character 
which were to be executed by all the heirs of Ann Green, in which 
the property was conveyed to Osceola G. Green free from any of the 
provisions in the will of Ann Green, with power in him to sell the 
property at bis discretion, and in trust to hold the proceeds. 
1 «S*» subject to the provisions of the will of Ann Green. 

Q. Are those the two paj>er> that you hold in your band? 
A. Those are the two papers. 

Mr. P krry: 1 oiler these in evidence. 

(The above-mentioned papers are tiled herewith, marked “Kx. 
W . A. < «. No. .) and “K.\. \\ . A. <1. No. f>,’* respectively.) 

Bv Mr. Perry: 

* 

tp What was the object of Mr. Osceola G. Green in the prepa¬ 
ration of these deeds, of which you have just produced two? A. 
1 be object was just the same as 1 mentioned before—his desire to 
sell some property that would raise a fund that would provide for 
his two sisters. 

(J. Have you stated all that you know with respect to the agree¬ 
ment, of which you have given the rough draft in evidence, between 
Osceola G. Green and the life tenants? Have you stated all the 
details of that that are within your recollection? A. That is all. 

1 can simply state (if that is responsive to your question) that the 
object of having the agreement between Osceola G. Green and the 
two life tenants was to keep any fund that arose from the sale of 
Rosedale absolutely distinct from bis own estate, so that it would be 
in n ailected 1\ an\ thin, th< 1 1 might happen to him, but that 

the fund would be a trust fund for bis sisters, the life tenants. 
187 to provide a revenue during their lives—a fund held in 
trust, from which during their lives (be interest was to be 
paid to them. 

Q. You are referring now to the two life tenants, Mrs. Devereux 
and Miss Ann Green? A. Mrs. Devereux and Miss Ann Green. 

Q. If you have the receipts signed by Miss Ann Green and Mrs. 
Devereux under this paper, please produce them. A. In connection 
with that. I will Mate that after the dealli of Mr. Green, and an 
examination <>t the will, this turn! having come into our possession, 
we came to the conclusion that under the provisions of the will, and 
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the agreement which Mr. Green stated that he had executed, the 
proper thing lor us to do was to pay the income from this trust 
fund to Mis. I>e\ereux and Miss Rebecca Ann Green as it arosej 
and we commenced to make those payments to them of income. We 
would send a check, signed hy iis as trustees, to Mrs. Devereux for 
lier part, and to Miss Green for her part; and with those we always 
sent a receipt. The receipts were all in the same form, and after 
mentioning the amount, concluded; 1 he same being paid out of 
interest arising from the fund specially set aside from the sale of 
Part of Rosedale’, and referred to in the will of said O. C. Green 
and due me under agreement made with him.” I will state here 
that these receipts, as tar as Mbs Green was concerned, continued in 
the same form up to the time of her death, and that Mrs. 

e\eieux iecei\ed hers in the same form until some time in 
IMPS, at which time she scratched out or marked out the 
wonts “under agreement with him." It was about this time that the 
trustees made their payments or communicated with Mrs. Devereux 
tinough Mr. Jere \\ ilson and Mr. Iloehling as her attorney. 

G. Do you know tin* signatures of Ann Green and of Mrs 
Devereux, respectively, to those receipts? and are tliev genuine? 
A. these are the original receipts. 

Mr. Perry ; Mr. Perry oilers these receipts in evidence, and asks 
the Examiner to copy them. 

I be \\ it ness; These receipts are receipts for every cent of money 
that was paid to Mrs. Devereux. with. 1 think, the exception, prob¬ 
ably of one or two sums where I have mislaid the receipts and can¬ 
not find them. Put up to the time of her death, this is the last one 
she sent me. 

Mr. Perry: Mr. Perry offers these receipts in evidence, and asks 
consent of counsel to have the originals returned to him. with assur¬ 
ance that they will be produced whenever desired. 

Mr. TIoeiiling : Certainly. 

I he \\ it ness: If it would do, here is a list of all of those receipts, 
and the amounts and dates. Here are the receipts of Ann Green 
too. Do you want those tiled, too? 

By Mr. Perry: 

Q. You have identified the signatures? A. Yes. 

189 Mr. Perry: Mr. Iloehling, I suggest, in connection with 
the Ann Green receipts, that we copy one of them, and let 
the Examiner give the amounts and dates of the others. 

Mr. IIoeiiling: That will be satisfactory. 

(Note by the Examiner.—It was subsequently agreed by counsel 
that the same course should be pursued in the case of Mrs. Devereux’s 
receipts as in the case of Miss Green’s receipts, viz: To copy one of 
each of the forms of receipt, giving a list of the dates and amounts 
of the others.) 

(The first of the receipts of Mrs. Devereux is as follows:) 
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$500 00/100. Washington, I). C., July 31 st, 1895. 

Received of William A. Gordon and .1. Iloldsworth Gordon, 
Executors < 111 < 1 1 ostamentary I rustees of (). C. (ireen. deceased, 
three Hundred 00/00 Dollars, the same being paid out of interest 
arising from the fund specially >ct aside from sale of part of “Rose- 
dale, and referred to in tin* \\ ill of said (). C. Green, and due me 
under agreement made with him. 

M. G. DEVEREIX. 

1*^1 (In pursuance of the agreement above referred to. the Ex- 
aminer here sets out the dates and amounts of the other re¬ 
ceipts; the same being as follows:) 

Receipt dated November 1 2. 1895. for $300. 

Receipt dated December *21, 1895. for $300. 

(Also duplicate of receipt of Dec. 21. 1895.) 

Receipt dated March 17, 1890. for $300. 

Receipt dated May 21, 1890, for $300. 

Receipt dated July 21. 1890, for $000. 

Receipt dated December 11 , 1890. for $300. 

Receipt dated March 2. 1897, for $500. 

Receipt dated May 24. 1897, for $500. 

Receipt dated August 2, 1897, for $300. 

Receipt dated October 4, 1897, for $1,000. 

Receipt dated January 29, 1898, for $000. 

Receipt dated April 23. 1898. for $1,500. (This receipt does not 
contain the words "and due me under agreement with him.*') 

Receipt dated June or (Jan.) lib. 1898, for $000. (This receipt 
does not contain the words “under agreement with him. the hist 
words before the signature being “and due me.*') 

Receipt dated July 22, 1898, for $3,000. 

Receipt dated November 20. 1898, for $2,000. ( In this receipt the 

words “under agreement with him" are stricken out.) 

Receipt dated April 28th, 1899. for $1,200. (In this receipt the 
same striking-out occurs.) 

Receipt dated August 4th. 1899, for $850. (This receipt does not 
contain the words “and due me under agreement with him,'’ and no 
striking-out has been done.) 

191 Receipt dated November 23rd, 1899, for $1,200. (In this 
receipt the words “under agreement with him" are stricken 
out; and said receipt bears the following notation: “The words 
‘under agreement with him* marked out before signing/*) 

Receipt dated October 24. 1900. for $990.32. (This receipt does 
not contain the words "and due me under agreement with him/’ and 
no striking-out has been done.) 

Receipt dated March 17. 1901. for $100. (This receipt, being in 
entirely different form, is copied here, being as follows:) 

Received from Messrs. Wm. & II. Gordon, thro ? Mr. IToehling. 
one hundred dollars, due me from my Mother's estate. 

M. G. DEVEREUX. 

Saint Augustine, Florida, March 17, 1901. 
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Receipt dated May 4th, 1901, for $1,550.77. (This receipt does 
not contain the words “and due me under agreement with him; hut 
it does contain, in the hody thereof, the following words iu paren¬ 
theses: “the same being in addition to the sum of One hundred 
dollars paid me by said Trustees, on March 5, 1901.”) 

Receipt dated November 2. 1901. for $1,504.60. (This receipt 
does not contain the words “and due me under agreement with 
him.”) 

Receipt dated May 22nd, 1902, for $1,441.51. (In this receipt 
the words “and due me under agreement with him” are stricken 
out.) 


192 Receipt dated November 1:1th. 1902, for $1,597.82. (This 
receipt has evidently once contained the words “and referred 
to in the will of said O. 0. Green and due me under agreement with 
him,” or words of similar import; but they have been almost com¬ 
pletely erased, and a heavy red line drawn through the place they 

her 

once occupied. Said receipt is also signed: “M. G. (x) Devereux. 

mark 


W. D. Green, witness”). 


(The first of the receipts of Miss Green is as follows:) 

$800.00 100. Washington, D. C., July 31 st, 1895. 

Received of William A. Gordon and J. Iloldsworth Gordon. 
Executors and Testamentary Trustee of O. C. Green, deceased, Three 
hundred 00/100 Dollars, the same being paid out of interest arising 
from the fund specially set aside from sale of part of “Ro^edale,” 
and referred to in the W ill of said 0. C. Green, and due me under 
agreement made with him. 

ANNA R. GREEN. 


( r lhe dates and amounts of the other receipts are as follows:) 
Receipt dated November 12, 1895, for $300. 

Receipt dated December 21, 1895, for $300. 

(Duplicate of said receipt of December 21, 1895.) 

Receipt dated March 17. 1890. for $300. 

Receipt dated May 21. 1890. for $300. 

Receipt dated July 21, 1890, for $000. 

193 Receipt dated December 4th (or 11th). 1890, for $300. 
Receipt dated March 2. 1897, for $500. 

Receipt dated May 24, 1897, for $500. 

Receipt dated August 2. 1897. for $500. 

Receipt dated October 4, 1897. for $1,000. 

Receipt dated January 19, 1898, for $000. 

Receipt dated June 11, 1898. for $2,100. 

Receipt dated September 15, 1898, for $500. 

Receipt dated November 20, 1898, for $2,000. 

Receipt dated April 28, 1899, for $1,200. 

Receipt dated July 25, 1899, for $500. 

Receipt dated September 20, 1899, for $250. 
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Receipt dated November 1 5. 1800 for $2,048.50. 

«o™n i L rCe0 . i, ’\" l * ) lll< “ " ,,r<ls : ‘Insurance, $12.00; check, 

$2,000.00; check $30.;>0; (total) $2,048.50.’*) 

Receipt dated February 12. 1000. for $1,000. 

Receipt dated October 24. 1000. for $1,783.22. 

Receipt dated May 3. 1001. for $1,050.70. 

Reeeipt dated November 2. 1001 for $1,504 00 
Receipt dated May 22. 1002, for $1.441.51. 

Receipt dated November 13. 1002. for $1.507.82. 

Receipt dated May 27. 1003. for $2,250.85. 

Reeeipt dated Octolmr :I0. I!i0:i. f„ r .«2,s:si,7<i. (This receipt 
iK'tiiS in different form. is here -cl out in full as follows ) 

October 30th. lOOtt. Received of William A Cordon ami .1. Hot,Is- 
worth (lordon Executors and Testamentarv Trustees of Osceola 0 
10 . -o',?, 1 ; 'p-';;i'e<l--T«-etity eijjht hundred ami thirty four 

n '*1". the same beinn' paid out of interest arising 
from the fund specially set apart from sale of part of Rosed ale 
and referred to m the will of said Oseeola C. fireen. and due me (as 
sun*ivor of Maria <J. Devereux) under agreement with him—a com¬ 
mission of seven and one half per cent having been deducted }»v 
Executors & Testamentarv Trustees. 

A. R. (JREEN. 

Reeeipt hotel .hum 17. 1001. for $:!l27..‘!t. in form similar to 
above-mentioned receipt of Oct 30. 1003. 

Receipt dated November 22. 1004. for $1310.02. in form similar 
to above-mentioned receipt of Oct. 30. 1003 

Receipt of April :tr.l. 101V,. for *1.304.7.8 in the following form: 

April 2im. 1005. 

Received of William A. (lordon and .1. Ifoldsworth Cordon testa¬ 
mentary I ill -Ice- of O-ceola 0 (Irecn. deceased, the sum of Thir¬ 
teen hundred and ninety four dollar- and seventy oialit cents, the 
same nemo paid out of intcre-l arisina from the fund specially s C t 
ii|'.-irl Iron, sale of part of "Rn-edale" and referred to in the will of 
s«mt ( >ceola (.. Dreen and due me under agreement with him. 

ANNA R. (IRKKN. 

( I he balance of the receipt- appear to be in the same form as the 
SC |,nl l0a '- ‘lufa*.- and amounts are 

Receipt dated January 10. 1000. f,,r $2245 25 
Receipt dated March 2. 1000. for $2057.43. 

Reeeipt dated July 10. 1000. f () y $1321.80. 

Receipt dated September 10. 1000. fnr $1,230.41 
10.) Receipt dated February 11. 1007. for $2430.48. 

Receipt dated \upu-t 1. 1007. for $2010 9 4 
Receipt dated December 0. 1007. for $1700.52.'” 

Receipt dated April 10. 1008. for $2,040.50 
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tty Mr. Perry: 

. nr< ^ er 1° l )0 strictly accurate, state whether or not when 

‘ Dexereux. through .Judge \\ ilson, returned these receipts with 

these words about which you have testified stricken out, the trustees 
>ent the last receipts with those words omitted? A. Several of 
thoii) were sent with the same words, and they were stricken out; 
and then afterwards we did not put that in. 

Q. Aon considered it a useless form? A. Yes; there was not anv 
U'-e putting that in. so T just struck it out. 

Q. State when your brother and yourself took control of the 
property of Osceola C. Green. and what you have done therewith. 
In this connection, -tate especially about the insignia and the seal 
mentioned in the will of Osceola C. Green as bequeathed to his 
brother. George F. Green. A. Immediately after the death of Mr. 
Osceola G. Green we qualified as his executors. Among other things 
t lat came into our possession was a seal of his grandfather, and an 
uiHgnia of the order of the Cincinnati, which the testator 
Mb had bequeathed to his brother. George F. Green. We de¬ 
livered those two articles to Mr. George F. Green, and took 

his receipts for them, which are given in evidence: and in the dis¬ 
tribution they were distributed to Mr. George F. Green. 

Q. State whether or not the proceeds of the sale by Osceola C 
Green of a portion of TWdale to Thomas F. Waggaman. referred 

to in the testimony, entered at all into vour account as executors’ 
A. It did not. 

(). TTow did you treat that? A. As a trust fund. 

Q. State, in a rough wav. what the amount of that trust fund 

was. A. T can state exactly in a minute. Mr. Osceola C Green 
. d the place for $158,000; and the fund that came into our hands 

in notes, cash, and bonds, amounted to $180.802.01_the same 

amount that is mentioned as coming into our hands as stated in 
paragraph 11 of the original bill. 

Q. In your answer, you say Mr. Osceola C. Green “sold the 
place.*’ Do you refer hv those words to the part of the tract that 
he sold to Waggaman? A. A T es. 

Q. And to that only? A. Aes; T refer only to the part that was 
sold to Waggaman. 

Q. State whether or not you have increased this trust fund hv 
investment? and if so. to what .amount, in a general wav? 
1H7 A. As far as T can calculate by the present value of some of 
the seemities. Capital I raction stock and bonds which we 
got—and then there is some accumulation of interest since the 
death of Miss Ann_Green—I think the market value of the fund 
would be about $150,000. approximately; a little more or a little 
less. 

Q. Mas the Capital Traction stock bought bv vou or bv Osceola 
C. Green? A. Everything we have was bought by us. 

Q. A ou mean by you and your brother? A. Yes; as executors 

Q. There is one thing.that comes to my mind that T do not 
appear to have a«ked you; and that is if you know who paid the 
taxes on this property and who kept the house in repair during 
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Osceola C. Greens life? A. 1 <\::i simply say from information 
derived from him. Ik* informed me that he paid taxes and kept 
everything going after his mother’s death. I do not know that 
personally. 

Q. \\ hat have the trustees done with the income of this fund 
since it came into their hands? A. Up to the time of the death 
of Mrs. Devereux the income was paid in equal portions to Mrs. 
Devereux and to Miss Rebecca Ann (keen. After the death of Mrs. 
Devereux the income was paid entirely to Miss (keen up to the time 
of her death. Since then no disposition has been made of it. 

(J. Who has paid the taxes on the property since the death 
1 IKS of Osceola C. Green? A. Idle taxes on the property since 
the death of Osceola U. (keen were paid by the life tenants. 
In other words, they were paid out of the fund, hv direction of the 
life tenants, before the income was distributed. 

And how about repairs? A. Some slight repairs were put 
in. but very little. Since the death of the last life tenant the taxes 
have l>een paid by the trustees for the preservation of the estate. 

(J. By your brother and yourself? A. Yes. And I will also 
state, in addition to that, that the property is being cared for by 
Mrs. Norton, and there is an allowance that we have made of $30 a 
month for paying for taking care of the place. That was done 
because the place i> a very valuable place, and it requires the atten¬ 
tion of keepers of the grounds, to keep it from deteriorating. 

Q. How did this fund of one hundred and thirty some thousand 
dollars come into your possession? A. On the death of Osceola C. 
Green we found that there was certain money in hank to his ac- 
count as O. C. Green. Trustee, and also that there were certain notes 
given for the deferred payment of the purchase money by Wagga- 
man. and an unsecured note which was paid as a part of the cash 
by Waggaman—a note endorsed by Dr. Clarke—and a few bonds 
which were together. They, with all the papers and accounts, were 
marked “Trustee, and identified together as belonging to this 
kind that had arisen from the sale of Rosedale. We immediately 
took possession of it as the property of Mr. Green, and col- 
lfifi lected the notes, and invested the money; and from that time 
to this we have held it. 

Q. Coming hack. now. to these articles of personal property, con¬ 
sisting ot the insignia and the seal to which you have referred, be¬ 
queathed by Osceola C. Green to his brother. George F. Green, state 
whether or not the said George F. Green during his lifetime ever 
offered to return either of those articles to you? A. He did not. 

Q. It appears from the will of Osceola C. Green that a gold watch 
was left to one of these defendants. William Devereux Green. State 
whether or not the executors delivered this watch to the defendant 
\\ illiam Devereux Green, and took his receipt for it? A. We 
did. 

Q. Please produce that receipt. A. We will furnish a certified 
copy of it from the office. 

Q. Did the said William Devereux Green, during the life of his 
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father, George F. Green, make ::nv offer to return the said watch 
to you? A. He did not. 

Q. Since the death ot George F. (ireen. what do you know with 
respect to any offer to return any of these articles?' A. dust prior 
to the tiling of the answer of the heirs of George F. (ireen in this 
case, Mr. Augustus S. Worthington, as attorney for the heirs of 
(ieoige I', (ireen, appeared at our otlice in company with 
° ne 'd Air. (ieorge F. (ireen s sons, and personally offered 
to let in n to the executors the insignia and seal received bv 
George F. (ireen. and the watch that had l>een received by William 
J>eyereux (ireen. The executors declined to accept a return of the 
articles. At the same time Mr. Wortliington delivered to the ex¬ 
ecutors this letter which is now produced. 

All. 1 err\ : Air. Ferry oilers this letter in evidence. 

( r l he above-mentioned paper is filed herewith, marked “Ex. W. 
A. (i. No. 7. ) 

( I he further taking ot these depositions wes thereupon adjourned 
until Monday, December (>th, 1909, at 9 o’clock p. m., at the same 

r. I \ 


Washington, D. C\. Wednesday, heron her 8, 1909_ 

3 o’clock p. m. 

, ^ Ict pursuant to adjournment (the .session set for Alondav, Dec. 
0th, having hecn adjourned until today) at the offices of \{' H oss 
I erry A Son. Feudal! Building, Washington, 1) C 

Present on behalf of the plaintiffs, It. Hoss Perry, Esc., and 
Erskine Gordon, Esq. ‘ 1 

Present on behalf of the heirs of George F. (ireen \ S Worth 
ingtoti, Esq., and A. A. Hoehling. Jr.. Esq. ’ 

Present on behalf of Eastmoml P. (ireen ami Kasie (i. (iandell 
feamuel Aladdox, Esq. 

om l resent on behalf of Airs. Emma Quesenberrv, guardian 
-01 nd litem of Hose Quesenherry, Henry W. Sohon, Esq. 

... Present on behalf of Louisa E. Cammack, Benjamin 8 
All nor, Esq. 

William A. Gordon, the witness under examination at the last 
session, thereupon resumed the witness-stand, and his direet-exami- 
nation was resumed, as follows: 

By Air. Perry: 

Q. When we adjourned, you had testified that Mr. Worthington 
delivered to yourself and your brother, as executors, a certain let- 
‘“■/“T yherer.p..,, offered in evidence and filed, marked 
I.xhi .it \\. A. No. i. \oti have that letter in mind now? A 
I have. 

Q. M hat reply, if any, was made to that letter? A. At the re- 
que.<t of Air \\ orthiiigUm, we replied to that letter, acknowledging 
his oHei and the receipt of his letter. This is a carbon copy of our 
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letter in reply to 1 1 is. the reply being signed l>v niv brother and 
mvself. 

Mr. P t-Kin : Air. Perry requests Air. AA orthington to pruducG the 
original ol that letter, and oilers in evidence the carbon copy. 

(The above-mentioned carbon copy is tiled herewith, marked “Ex¬ 
hibit \\ . A. («. No. «S ; and it was agreed by and between counsel 
that the said copy should he u-ed in the cause in place of the origi¬ 
nal.) 

‘202 My Air. Perry : 

(). Air. (Jordon, before going on in regular sequence 1 wish to put 
in some tew items that were not supplied at the last session in con¬ 
nection with your testimony. In the first place, have vou the certi¬ 
fied copy of the receipt given by \\ . I)evereux (Jreen for the gold 
watch mentioned in the will of Osceola C. (Jreen? A. I have, and I 
hand it to vou. 

Air. Perry: Air. Perry oilers in evidence this certified copy, and 
a.'ks to have it marked. 

(The above-mentioned paper is filed herewith, marked “Exhibit 
AY. A. (J. No. 0.” ) 

Air. Perry: Air. Perry oilers in evidence in this connection the 
certified copy of the account of distribution of the estate of Osceola 
( . (»reen. showing the distribution ol the family seal and insignia 
of the Order of the Cincinnati mentioned in the will of Osceola 
C. (Jreen to (Jeorge E. (Jreen. and the distribution of the gold watch 
to \V. P. (Jreen. Air. Perry suggests that all that it is necessary to 
put in evidence is the certified copy of the account of distribution. 
\\ e are not concerned here with the many items constituting the 
whole account of the trustees. 

Air. \\ oRTiuxtiToN : Counsel for the parties represented by Air. 
Iloehling and myself admit that those articles were delivered by 
the executors as claimed by them; and they do not see any occasion 
for offering proof at all. 

(The above-mentioned paper is filed herewith, marked “Exhibit 
AA . A. (J. No. IP-." By direction of counsel, the Examiner copies 
here the last page of said account:) 

*203 

Brought forward . .*3.503 . 02 

The chattels are distributed in accord¬ 
ance 4 with the provisions of the will 
as follows: 

To A. R. (Jreen. clothes A furniture. 

appraised at . A’ou. 121 

To Louisa E. Cammack. traveling 

clock, appraised at . 

And pictures not appraised. 

To (Jeorge F. (Jreen. family seal. 

appraised at . 

Insignia of the order of the Cincin¬ 
nati. appraised at. 


121 


S27.00 

122 


2.50 

123 

$3.50 



10.00 


13.50 
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To W. D. Green, gold watch, not 
appraised . 

* 124 


lo Wm. A. (Jordon, gold watch A 
chain, appraised at. 

• 12A 

35.00 

To Rasie (\ Green, jewelry and sil¬ 
ver. appraised at . 

12<‘> 

44.75 



122.75 


I he personal in hand- of Rxeeutors 

amounted tn . .$13N.D5 


< )f which .$ 1 22.75 was distributed as above, 
and 11ic* balance. Nib.20. \va< sold and ac¬ 


counted for as cadi . Id.20 

Stocks. A<\. (in hand . 4.*200.00 


Overpaynlent in cadi . S;I.“».(>:> 



fJ.-l2N.9r> fJ.42s.ori 

W ILLIAM A. GORDON, 
d. IIORDSWORTII (JORDON. 


Q. Mr. ( Jordon, yon referred in your testimony to certain opinions 
ot your own. <>t the late Mahlon Ashford, and of Mr. William E. 

Rdinonston. State whether or not you found anything 
204 among the papers of Osceola C. Green, or among your own 
papers, relating to his affairs, indicating what became of 
those opinions? A. 1 found among his papers two copies—one a 
copy of a report made by Mr. Ashford, and one a copy of a report 
made by Mr. Rdinonston; and they were inside the envelope which 
I hold in my hand; and on that envelope is written: “Rosedale— 
opinions Gordon. Ashford and Rdinonston.” Not only that, but: 
‘‘These opinions have been loaned to M. Ashford, March 23, 1893.” 
That is in Mr. Green’s handwriting. 

Q. 1 think it already appears that you knew Mr. Green’s hand¬ 
writing thoroughly? A. Oh. yes. 


Mr. Perry: Mr. Perry offers i 
the opinions of Messrs. Ashford 


i evidence this envelope, and also 
and Rdinonston, with the under¬ 


standing that he will produce the originals if they can be fonnd; 
and if they cannot be found. that he will rely upon these papers as 


co] >ies. 

Mr. Worthington : We renew our objections to this evidence of 
opinions by counsel, upon the ground that manifestly, they not be¬ 
ing opinions given by anybody representing the parties who are 
represented here bv Mr. Iloehling and myself, those parties cannot 
be affected by them; and that the questions of law involved in this 
case as to the construction of the will of Ann Green are to be set¬ 
tled by the opinion of the court which bears this case. 


14—2338a 
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Bv Mr. Perry: 

Q- Mr. Gordon, in whose handwriting are these copies, 
if you know? A. I will state that l>oth of them are type¬ 
written copies: hut on i lit* hack of one of them, viz: that which 
was made hy Mr. Ashford, there is a note in Mr. Green’s hand¬ 
writing. 

Q. \\ hat is that note? A. “Cope of certificate of title to Rose- 
dale.” That is in his handwriting. 


(The envelope and copies of two opinions above referred to are 
filed herewith, marked, respective!v. * 1 Kx. W. A G No 10 ” ‘‘Ex 
W. A. (J. No. 11." and -Ex. W. A. G. No. 12.”) 


By Mr. Perry: 

Q- 'Ir. (lordon. at the last session you testified with respect to your 
ha\ing found the first records remaining of the assessment for pur- 
pose> of taxation of Kosedale. You were then uncertain as to the 
date of that first assessment, ( an you now give it? A. It was the 
book of the assessments of property, or tax-book of property in 


Washington County for the years lsTl and 1872. That was the first 


• i - - ■ » III* !• 

Q- At the last session you did not have your letter-press copy book 
containing the copy of your opinion given to Mr. Osceola C. Green 
with respect to this question of election. Have you now that letter- 
press book with you? A. I have. 

‘"'fate on what page of it the letter-press copv of the letter re¬ 
ferred to is contained. A. It is Book 8, containing reports 
—df> on titles, on pages 306 and 3(R. This is a press-copy of the 
opinion. 1 he signature to it is in my handwriting—‘‘Wil¬ 
liam A. Gordon. 20 February. 1802.” 

Q- bs that the press-copy of the original which you have already 
testified about, and which was referred to bv Osceola C. Green in the 
endorsement on this envelope? A. It is. 


Mr. Perry: I ask to have that copied into the record. 

Mr. IIoeiilixo : 'The same objection. 

(The opinion above referred to, found on pages 306 and 307 of 
the witness s letter-press-copy book above referred to, is as fol¬ 
lows:) 


Mr. O. C. Green. 

Hear Sir: I have as requested examined the Will of your Mother, 
my attention being especially directed to the question of your inter¬ 
est in the tract of land called "Kosedale.'* devised in said Will to 
your sisters Maria and Rebecca Ann for life—In order to present the 
condition of the matter fully it will be necessary to refer to certain 
papers recorded since the probate of said Will. 

A our Mother Ann Green by \\ ill dated 11th. November 1858, and 
by Codicil thereto dated 12th. August 1867. which Will and Codi¬ 
cil were duly probated and are recorded in Will Book 11 folio 376 in 
the Office of the Register of Wills for the District of Colum- 
207 bia, devised the residue of her real-estate, which embraced said 
tract called “Rosedale, to her daughters Maria Devereux 
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and Rebecca Ann Green during their lives or until their marriage, 
and upon their death or marriage the same to go to you upon your 
paying each of your sisters then living the sum of One Thousand 
Dollars; with the proviso, however, that if you should decline to take 
said property charged with said payments, the privilege of taking 
the same should he extended to her other children in the order named 
in said Codicil; and with the further proviso, that if all said children 
declined to take the property charged with said payments, it was to 
he sold and the proceeds divided amongst her heirs. 

At the time of your Mothers death, there were, in addition to 
your sisters Maria and Rebecca Ann. four others, namely: Louisa 
K. Norton. Mary I. Lewis. Elizabeth R. Quesenberrv and Alice G. 
de Yturbide—A careful examination of the Will satisfies me, that the 
same gave you a vested remainder in fee in said property subject to 
the life estates of your sisters Maria and Rebecca Ann, upon your 
electing to take the same subject to the payment of One Thousand 
Dollars to such of the other sisters as might survive their death or 


marriage. 

That you made such election is evidenced by a formal Declaration 
executed bv von and recorded in Liber 1040 folio 414, of the Land 


Records for the District of Columbia; and that the heirs of your 
Mother recognized such election by you is evidenced by certain Deeds 
executed by them and recorded in Liber 131.> folios 3/6, 378 and 
381 of said Land Records. 

*208 Since vour Mother s death your sister Alice G. de Ytur¬ 
bide has died, and your sister Louisa K. Norton has quit¬ 
claimed to you all her interest in the property. 

I am therefore clearly of the opinion, that subject to the life 
estate of your sisters Maria and Rebecca Ann. you are seized of a 
vested remainder in fee. charged with the payment of One Thousand 
Dollars to each of your sisters, Mary T. and Elizabeth R. contingent 
upon their surviving the death or marriage of your sisters Maria 
and Rebecca Ann. 

In the event of a sale, a conveyance by you, in which the life 
tenants join, will pass a perfect title in tee. subject to the payments 
aforesaid, which payments can either he made at the time of sale, 
or secured to he paid upon the death or marriage of the life tenants. 
(Signed) WILLIAM A. GORDON. 


20th Februarv, 1892. 


Bv Mr. Perry: 

Q. Mr. Gordon, resuming the regular course of your examination, 
state when you first heard of any claim made by George F. Green 
of a right on his part to exercise any election under his mother’s 
will, or of a denial on his part that his brother, Osceola C. Green, 
had such right? A. I never heard from him hv word of mouth, 
because I never have had any conversations with Mr. George F. 

Green at any time in regard to this matter; hut the first time 
209 it came to my knowledge as executor or personally was when 
his answer was filed in the cause of Mrs. Green against the 
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various heirs of Ann (Ireen. I hi* cause is No. 24,1<S<S equity, 
pending in tlie Supreme Court of the District of Columbia, Kastmond 
R• Green, complainant, vs. George 1*. (Ireen and others. 

Q. Did George F. Green at any time during his life make any 
objection to you or your brother, to your knowledge, as to your 
(that, is, your brother and yourself) retaining tin* proceeds of the 
property sold by Osceola ('. (ireen during his lifetime? A. Never, 
except always reserving what wa- -aid in that equity answer last 
referred to. 

Q. Did lie. during hi* lifetime, claim. ><> far as you know, any in¬ 
terest in any way in the said proceeds? A. Never by anvthing that 
was said to me. or. a* far as I know, to mv brother. 

Q* Did any of tin* heirs of Ann (Ireen ever object to vour and 
\our brother as trustees having possession of the said proceeds of 
sale? A. No. 

Q* Did ati\ of thi* heir* of Ann (ireen ever object to you/’and vour 
brother, as trustees. having possession of the unsold portion of 
hosedale? II they did. what was the date and the nature of the 
first objection? A. 1 >1 1 ;i 11 have to answer that a little differently 
front a diiect answer. ( hi the death of Miss Ann Rebecca Green. 

or Rebecca Ann Green (because it is written both ways), 
210 I saw Mr. frank Green, the son of George (ireen. (George 
Green being then alive), and stated to him that it was now 
necessary to take some action regarding a distribution of the estate 
of Osceola C. Green on account of the life tenants and that as his 
father had filed ibis objection in tbe equity case it was proper for 
them to decide whether or not they would maintain that claim, or 
whether the trustees could proceed to make the distribution with 
their consent. Shortly after that he told me that the claim would 
be continued. I then told him that it was necessary, as Rosedale 
was very valuable, on account of tin' beauty of the surrounding 
grounds, that it 'hould be well eared for. and that we would retain 
it as trustees under the will, to be disposed of in accordance with 
the will; and that as Mrs. Norton, hi' aunt, was living at the place 
at that time. I thought that it was be>t that she should continue 
in the place and take care of it. a' better care would be given hv her 
than by a stranger. lie not only consented, but said that it would 
be very agreeable to the family if she remained there. That was 
about all that took place in regard to that matter. 
t (J. Mr. Gordon, please take the will and codicil*, of Osceola C. 
(ireen. which are in evidence here, and state the practical operation 
of the different bequest* and devises contained in that will, having 
reference to your knowledge of the fortune or estate of Osceola C 
Green? 


Mi. \\ or i! 11 n< ; in n ; May I a*k what i* the object of that ? 

Mr. Perry: Simply to show the equitable nature of Osceola. C. 

Greens will, and also m 'how the changed position_ 

211 Mi. \\ out itix<; ion ; \\ <* object to that, on the ground that 


the construction <>t the will of Ann (Ireen cannot be affected 
b\ what took place after it was executed, and especially after her 
death. 




WILLIAM A. GORDON ET AL., TRUSTEES. 


109 


Mr. I erky : Mr. Perry calls Mr. Worthingtons especial attention, 
1,1 01< ^‘ r that he may not 1 »e misled in any way, to the last words 
that lie (Mr. Perry) uttered—that is, the changed position of Osceola 
( . Okm'h in making hi" will hy reason of the a(*ts of the other parties, 
George E. Green and other-. I offer it under both aspects. 


A. 1 lie will of Osceola ( . (i roe n was made on the drd of February, 
l-^bJ: and in that will my brother and I were appointed executors 
and trustee", with a proviso that on our death the Washington 
Loan and I ru-t Oompany was to suc(*eed to our rights. lie pro- 
\ ided that all his estate other than the property known as Pose- 
dale should be sold within two years of his death.’and that after the 
payment of his debts and funeral expenses three thousand dollars 
'h on Id lie given to his si-ter Anna P. (Ireen. three thousand dollars 
to his si"ter Maria G. Devereux. and two thousand dollars to his 
cousin Louisa E. Cammack. He directed that the balance of the 
Proceed" "hould he invested. to 1*(* hold in trust for his daughter 
L<i"t(' dm mg 1km life. and upon her death in trust for her Lsuo who 
should arrive at the age of twenty-one years: and should she die 
without issue, then it was to go to the right heirs of his mother. Ann 
Preen, they to take per stirpes; and that in the event of the 
-1- death of either of the above legatees. Miss Green. Mrs. 

Devereux. or Airs. Gammaok. and the legacies lapsing, they 
were to go into this trust fund, lie then provides in reganf to his 
property known as Posedale. which he states was ‘‘vested in me 
subject, to the life estate of my sisters Ann P. Green and Maria G 
Pe\oieux . Tie directed that the property should be sold within 
three years after his death, or as soon thereafter as might seem best 
for the interests of the parties, and directed that one-third of it be 
held and iu\e>ted by the’trustees, and the rents or income given to 
hi" daughter Fade for life, and on her death to her issue during their 
minority: and on their arriving at the age of fwentv-one years, then 
to be paid to them. He recites in the w ill that he has* made this 
arrangement for Ins daughter, giving her only one-third of his estate, 
not on account of any want of affection, but because he had pro¬ 
vided for her in a conveyance of certain property that he mentions, 
lie then provides that if his daughter should die leaving no issue, 
then the whole of that third was also to go to the right heirs of his 

mother. He then provides that the other two-thirds of the estate_ 

that i". of this part of Posedale. or the proceeds arising from the 
sale of Posedale—should be divided into various portions: One- 
sixth of it to go to his brother George, and in the event of his death 
to his children: one-sixth to his sister. Airs. Quesenberrv; one-sixth 
to his sister. Airs. Lewis: one-sixth to his sister. Airs. Norton; one- 
sixth to his nephew. Augustin do Aturbide; and one-sixth to his 
cousin. Louisa E. Cammack. Those are the general provisions of 
the will. 

213 All. M ori riiNGTox : So tar as Air. Gordon has gone, we ob¬ 
ject to the answer on the ground that what that will means 
is to he shown by its face as judged by the court, and that Mr. 
Gordon s explanation of it is not evidence. 
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I»v Mr. Perry: 

Q- Mnw far. if at all. wore these provisions changed by his 
codicils ! A. I lip first codicil to hi- will was made on the 2nd dav 
ot Septetn 1 km*. 1S0. V> ,. In this codicil he recites that whereas since 
the execution of his will he had sold a portion of the propertv. and 
had entered into an agreement with hi- sisters. Rebecca Ann (Jreen 
and Maria Dcvereux. to set apart the proceeds of that salt' and pay 
them the income thereon during their lives, lie had revoked the 
provision in his will by which he gave the throe thousand dollars 
to Miss (ifeen and to Mrs. Dcvereux. each, for the reason that thev 
were amply provided for. He then provided that the provisions in 
hi- "ill in regard to the portion of hi- estate named Posedale should 
fppl.v to tht* proceeds of the sale, as well a- to that portion of it 
which remained unsold; and he also provided that in ea-e of the 
death of the Messrs. Gordon, executors ami trustees the National 
Safe Deposit. Savings & Trust Company, instead of the Washington 
Loan tV 1 ru-t Company, should he the executor- In that codicil lit* 
then makes a number of small personal legacies, including the one 
to Mr. George F. Green, and the one to his nephew. IVvereux: anti 
in other respects he republished that will. 

Q. How about the second codicil? A. lit* made hi- second 
— 11 and final codicil on the <th of June. ISO."); and in that he 
revoked the bequest to hi- nephew. Augustin de Yturhide. 
and distributed that two-third- of the estate into five parts instead 
of -ix. 

Q Ihn among the suite parties? A. To go to the parties that 
were named, with the exception of \ugu-tin de Yturhide: and he 
al-o .provided in that that whereas in his will and codicil he had 
provided for tin* sale of Ro-cdale. .and wi-lied to preserve a honie- 
-toad. he -et- aside a certain portion of Koscdale which was to 1m* 
held in trust for the use of his daughter Fasio for life, with remain¬ 
der to her i-sue if she left any: and in ca-c site left no issue, then ; t 
va- to go to his brother George: that if George was not alive, then 
it wa- to go to George’s oldest son. As to the rest, with that excep¬ 
tion it was to go as directed in that will. The part that wa< re¬ 
served to hi- daughter for life i- the part that had the old home¬ 
stead on it. 

Q. And how much ground around it 9 A. It is a matter of cal¬ 
culation. T would not like to say. Tt is described in the will. 

Q. Mr Gordon. T believe you have here the checks for the pav- 
ment of a thousand dollars to Mrs. Quesenberrv and to Mr- Nor¬ 
ton. Home produce those ami file them. Do you know the hand¬ 
writing of Mr-. Quesenberrv and Mrs. Norton? A. T know the 
handwriting of.Mr. O-ceola G. Green: and the face of the checks 
are m lus handwriting. The endorsement of Mrs. Norton's 
L1.> cheek i- in her handwriting, and the endorsement of Mr- 
Que-en berry’s is in Mrs. Que.-enlmerry’s handwriting. 

^Ir. Perr^ : T offer tlie-e checks in evidence 

(The nhnve-mentinned paper* are filed lierewilh. marked r e - 
spectivclv. “Ex. A. G. No. |:V and “Ex. W. A. G. No. 14.’’) 
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By Mr. Perry: 

^• llavc . von Bic check given bv yourself and your brother as 
executors or trustees to Mrs. Lewis for'$1,000? A. 'l will state that 
at the last session I had the cheek drawn by my brother and myself 
as trustees to the order of Mrs. Lewis, and by her endorsed; hut by 

soilie nil-fortune I have mislaid that check, and have not been able 
to find it. 

Q- If , vnl1 h*id it, will you produce it? A.*Yes; I will do so. 

Cr< >ss-examination. 

By Mr. Worthixoton : 

(L Ketcrring to Exhibit \\. A. li. No. 2, being a letter from Mis. 
Lewi- to Osceola C. (been. have you any knowledge as to whether 
the let tel to which it purport.- to he a reply is in existence? A 1 
have no idea, nor do 1 know anything about it. 1 found the paper 
in his -ale-deposit box; and with it was the receipt that she had 
returned; and those are the only papers 1 know about, 1 have 
never seen any letter that he wrote to her. 

“ 1,; ho you know whether in LVJd he was in the habit of 

keeping letter-press or other copies of business letter- that 
he wrote? A. I think he did. 

Q. Have you made search for the letter-book of about the date 
or tins let tor. from .Mrs. Lewis to him? A. 1 think those hooks 
nave been destroyed; I know, in fact, that they have. 

Q. Did \ on have anything to do with the preparation of the un¬ 
executed deeds which are “Exhibits W. A. (i. Nos. f> and (>"? A 
i es; 1 had those prepared. 

tL 1 wish \on would state the circumstances under which they 
were prepared, and all you recollect about it. A. My recollection 
is simply this: 1 hat Mr. (been ua- very anxious to make a sale 
o a portion of Posed.de, in order to make provision for hi- si-ter- 
Mrs Devereux and Mis.- Rebecca Ann (ireen, who had no means of 
livelihood except what they made by having some boarders in the 
house; but he was met with the trouble that in making a convey¬ 
ance it was necessary, on account of the reports of the title exam¬ 
iners. to have all the parties who were heirs of his mother join in 
that conveyance. He therefore suggested that it might |>e a good 
tiling d the property was conveyed to him in trust, with power of 
sale, and to Ik, Id the proceeds in trust, to be disposed of according to 
the provisions of the will of Ann (ireen after the death of the life- 
tenants. Ins two ,-isters; and those deeds were made to carry 
<>ul Unit eflect. if it met with their approbation. 

"'ere the title examiners who raised the objec- 
110,1 • A - 1 not know. Prior to that, when he made a con¬ 
veyance ot part nf the property to Mrs. Hubbard, it was required 
that all of them should join. 1 

? ' Vh " voquireil if? A. lie tol.l me that it was require.! in 
onier to |>a~ the title. I ,1„ not know who the title examiners 
«ere. I will state that it was after that that this absolute declara¬ 
tion was made that notice might he given to the world that he had 
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elected to take the property. At that time there was nothing of 
record to show whether he would take the property or not. 

ty Hid it not occur to you at that time that the matter might be 
remedied, according to your view of the will of Ann Green, by 
making Mich a declaration at that time, instead of seeking to get 
conveyance." trom the other parties who might have an interest? 
A. 1 would not he able to say whether it had occurred to me or 
not. Hut alter matine consideration later than that, and examining 
into tin* question very thoroughly. 1 concluded that the best thing 
for him to do was to make a public announcement of the fact by 
way of tiling a declaration or caveat, so that hereafter all title ex¬ 
aminers. and anyone who wa> interested in considering that prop¬ 
erty. would know that lie had elected to and would take the property 
subject to the will of his mother. 

-1-S <y Am I to underMand from that that von did not make a 
thorough examination of the law on the subject until about 
the time that you had him tile this tormal declaration of his election? 
A. Well, it wa> just prior to that, and probably it was >01110 time 
subsequent t<> the conveyance that was made to Mrs. llubbard; but 
how long I do not know. Hut I presume it was a thorough ex¬ 
amination; and I only reached that conclusion after this proposi¬ 
tion to have the matter conveve 1 to him in trust had failed 

<y When you made your thorough examination did you keep 
any notes of the authorities that you examined? A. No; 1 did 
not. 

U. I>id you reduce the result of your examination to writing at 
A. I had no brief of it that I can find. 


■ i 

V 


not referring now to hi" opinion which h 

on which that opin- 


Mr. Berry: You are 
in evidence? 

I he \\ it ness; No; he means the authentic 
ion was based. 

Mr. Worthington: 1 understand that hi" opinion is in evidence; 
I am asking about tin* authorities, and whether his memoranda 
which he made at that time are in existence. 

By Mr. Worthington: 

(y ho you sty that you did not make any. Mr. Gordon, or that 
they are not in existence? A. Oh. I have made a thorough exam¬ 
ination; but I sav 1 have not now, so far as I know.anv brief or mem- 
orandiim of the authorities on which I based my opinion. At 
'Jilt that time 1 war* fairly well conversant with the general law 
of real-estate; and when 1 had a question of that kind I 
examined it very thoroughly before giving an opinion. 

(y On page fid oi the testimony. I understand you to sav in your 
direct examination that the proceeds of the sale of a part of Hose- 
dale to Thomas K. Waggaman did not enter at all into the account 
of yourself and your brother as executors: while on page <>7 von 
say that the Capital fraction stock to which von were referring was 
bought by you and your brother as executors. These two state¬ 
ments appear to me to be inconsistent. What i> the explanation? 
A. The explanation is simply this: 1 hat our account as executors, 
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t)iat we had in court, only ref-ured to that portion of his estate 
"hioh was known as his general estate, as distinguished from what 
\ vas known a'* Rosedale; that tin* portion of his estate that arose 
from the sale to Mr. Wantonlan we put on one side, and <lid not 
mix with our executors* account at all. hut held that as a trust-fund 
under the provision?* ot the hill, as we were hoth executors and 
trustees. And where I referred there to stock. 1 am confident that 
the stock stands in our name as trustees of Osceola C. Oreen. de¬ 
ceased. 

0- And not a- executors? A Not as executors; no. 


1 fee lirect examination. 

By Mr. Perry: 

(^. Mr. (Jordon, you have stated, in answer to Mr. Wort!)- 


-- I’is'ons questions. (although you had already stated them 
** ' <a p diiect examination.) the circumstances connected 
with the making of thoV two unexecuted deeds which Mr. Worth¬ 
ington.- (piestion refers to. Ilow soon, a- nearly as you can fix it 
alter the preparation of those two unexecuted deeds, and the failure 
ol the purpose which they intended to accomplish, was it, that you 
uave this careful examination as to the* matter of Mr. Osceola C 
(1 reel is right of election under his mother’s will, and prepared for 
him the opinion which is in evidence here? A. These unexecuted 
c ee.Is weii* evidently made about the beginning of the Year 1891 as 
they 1 K?iir the imprint of .January. 1891. 

0. When was your opinion dated—the opinion of which vou 
filed a press-copy? A. The examination that I made into the matter 
was evidently between the dates of these deeds and the date of 
the dedaration—that is, between .January, 1891, and February 10th, 
18.L. at which date the declaration of Osceola 0. Green was made 
It was between those dates. 

*1 , M '' porclon I whether mi y.,ur (lirect-exomiuation vou 

said that this check for a thousand dollars, which your brother and 
yourself us executors trove i.. Mis. I.ewis. one of the defendants 
wos endorsed by her aiul col!ecle<l. outl the check returned to vou 
with her endorsement on it. os |>oid? A. It was; and. as f stated, I 
had the check here the other morning, hut it seems to have been 
mislaid. 

221 Q. Was your opinion upon this matter of election given 
prior to that of Mr. Ashford and of Mr. Edmonston or 
subsequently? A. Prior. 

Q. And about how long after your opinion were their opinions 
given? A. 1 he opinion of Mr. Edmonston is dated Anril 23rd 
1892, and that of Mr. Ashford is dated March 28th, 1893. 


Recross-examination. 

By Mr. Worthington : 


Q. Mi. (mi don, it appears that Air. Osceola C. Green*s formal 
declaration of his election was acknowledged on the 10th day of 
February, 1892, and recorded on the 11th day of February 1*892 
15—2338a 
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Can you give us any explanation of the fact that all three of the 
opinions which you have produced and put in evidence here as to 
Osceola C. Green’s title to Kosedale were dated after he had made 
the formal declaration, instead of before? A. Yes; I can explain 
that. As I stated, I think, in my direct-examination, Mr. Green 
was very anxious to make a sale of the property at Kosedale; and 
after an examination ot the matter I told him that in mv opinion 
he had a vested interest in the property, subject to the life estate of 
his sisters, and the payment of that money; but that so long as 
there was nothing on record as to hi> election to take the property, 
he would he met by the objection that when the title was 
--- examined it did not appear of record that he had elected to 
take the property, and therefore he .'hould make a declara¬ 
tion. lie thereupon executed a declaration that I prepared and 
put on record; and thereupon, or very shortly after that. I made the 
report to him which is in my copy-book. I*do not know how long 
after it was. but very shortly after. 

0* I he 20th ot February, LSP2? A. ^ es—I made the report to 
him, and I suggested that it would be best, as he was making this, 
to have the will of his mother in connection with the filing of the 
declaration reported on by the principal examiners of the citv. 
'1 hereupon the report of Mr. Edmonston was obtained, and, later, 
that ot Mr. Ashford; although I am of opinion that Mr. Ashford 
made a report somewhat similar to that of Mr. Kdmonston before he 
made the report of which that is a copy. 

0 Have you any knowledge as to whether Mr. Osceola C. Green 
about this time asked tor the opinion.* of any other lawver or title 
examiner than you three gentlemen whose opinions are offered 
here? A. I think not. They were the principal examiners at that 
time—Mr. Ashford of one company, and Mr. Edmonston of the 
other. 

WILLIAM A. GORDON. 


Subscribed and sworn to before me this 20th dav of December 
A. I>. 1909. 

PERCY E. RUDLONG. 

hrammer m Chaiicenj. 


222 J. Iloi.nsw ortii Gordon, one of the plaintiffs, a witness of 
lawful age. called by and on behalf of the plaintiffs, having 
been first duly sworn, testified as follows: 

By Mr. Perry: 

Q- Mi*. Gordon, your name is Mr. J. Holdsworth Gordon? A. 
Yes, sir. 

Q* You are a member of our bar here? A. I am. 

Q- How long have you been such? A. Over thirty-five or six 
years. 

Q. Are you the same J. TIoldsworth Gordon who is one of the 
plaintiffs in this hill j n equity? A. I am. 

Q. Ho you know, in a general way, what your brother, Mr. 
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\\ illiani A Gordon, lias testified to here? A. I read his testimony 

P'e*i a * the last hearing. I have heard very little of it at this 
heanng. 

Q. Have you any knowledge as to the matters that he has testified 
to as transpiring between Mr. Osceola C. Green and himself? A. I 
!S ver '’ knowledge of that. Mr. Perry. Mr. Green and Mr. 
U illiani Gordon were very intimate friends,'and all their consulta¬ 
tions were between themselves. I knew very little of it, except that 

know what was going on. I was not an adviser of Mr. Green’s 
at all. 

Q- And with respect to the testimony of your brother as to 
—4 the early situation of Kosedalc there in those ancient times, 
T suppose you were too young to have any knowledge? A. I 
did not know as much as he did sir. There is a difference of sev¬ 
eral years in our ages. 

Q. \\ hat has been your immediate connection with the estate of 
Osceola 0. Green? A. Mv connection has been more since I have 
been executor under Mr. Green’s will. Although Mr. Green was 
considerably older tha/ 1 was, he was a very dear friend, and was 
always very kind to me. He frequently visited at the house, was 
foml of me and my wife and children, and was very fond of Mr. 
"William Gordon. 1 nder his will I was nominated as one of the 
executors: and I qualified as executor, and have been acting as such 
ever since our appointment by the court. 

Q. And have you also been acting with your brother as trustee 
under the will? A. 1 es, sir; in both capacities. 

Q. Is his testimony correct with respect to what you have done 
with the funds as executor and as trustee? A. It is. I have seen 
what that was, and I know it to he true. 

Q. Hid Mr. George F. Green during his lifetime ever say to you 
anything with respect to having made an election under the terms 
of Ann Green’s will? A. Never; I never had any talk with Mr. 
George F. Green on the subject. 

Q- Do you know of his having said anything of the 
*225 kind to your brother. William A. Gordon? A. No; so far 
as I know he never did. He certainly never made any sug¬ 
gestion of that kind to me. 

Q* ^t-ate what you have done since you became executor with 
respect to the family seal and insignia referred to in the will of 
Osceola C. Green? A. When we settled up what my brother has 
called the general estate of Mr. Green, we made a distribution of 
the estate to the various parties mentioned under the will; and among 
others was Mr. George F. Green. Two articles were named in the 
will as belonging to him : and those two we turned over to Mr. Green, 
took his receipt, and his receipt was filed when we settled the estate. 

W e also turned over one of the articles to one of the boys; I have for¬ 
gotten which boy it was. 

Q. Was it a gold watch that you turned over? A. Yes, sir; it 
was a gold watch. 

Q, State whether or not that gold watch and the seal and the 
insignia were distributed by the Probate Court, to the persons en- 
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titled to them? A. They were; ami. as T said, they were distributed 
and received hv them, and their receipt duly filed. 

Q. State whether or not George F. Green during his lifetime ever 
offered to return the said insignia and seal? A. He never did to 


me, sir. 

Q. Did he. to your knowledge, to anyone? A. Never to anyone 
I have heard of. 

226 Q. Stale whether or not. during (he life of George F. 

Green, his son. Devoreux Green, offered to return the said 
gold watch to anybody, to your knowledge? A. Never to me— 
no, sir; not to my knowledge. 


Q. State, briefly (because your 
the facts) whether, after the death 
was done, and if so by whom, with 
insignia and the seal and the gold 


brother has already testified to 
of George F. Green, anything 
respect to an offer to return the 
watch? A. Some months after 


the filing of the suit, which mv brother and \ instituted in order 


to determine what was to he done with the funds in our hands, we 
had a pleasant vidt from Mr. Worthington, with one of the Green 
boys, who tendered us the articles which have been mentioned, which 


we of course declined to accept. We bad no authority to take them. 

Q. Tn that connection, was there certain correspondence which 
vour brother has filed here? A. Yes: Mr. Worthington left with 
us a letter, and we responded by letter. 

Q. And those are the papers that are on file here in evidence? 
A. Yes, sir: T suppose so. 

Q. State what, if anything, prior to the death of George F. 
Green, you ever heard of bis claiming the right to make an election 
under the terms of the will of bn mother. Ann Green? A. T never 
heard a suggestion that Mr. George F. Green owned that 
227 property, or had any special interest in it. I always looked 
on it as Mr. Osceola 0. Green s property. 


Mr. "Worthington: I object to that .as incompetent evidence. 


By Mr. Perry: 

Q. Did you ever bear of an answer which Mr. George F. Green 
had tiled in Fcpiity Pause No. 24.1SS? A. T did not remember 
that answer at all until this ease came up. and then something was 
said about that. 1 was not particularly mixed up in the case. 
Most of the business in that connection was. as T have said before, 
carried on by Mr. William Gordon. T remember that there was a 
suit, and it was spoken of afterwards as this answer being tiled by 
him: but I think 1 first heard of it after this present case. 

Q. Did George F. Green at any time during his life make any 
tender, to your knowledge, of the sums of a thousand dollars provided 
for in the will of Ann Green to be paid by tbe person rightfully 
making the election to certain of his sisters? A. I never heard 
of it. sir. 

Q. Did George F. Green at any time during his life make any 
objection to you or to your brother to your knowledge as to your 
(that is, your brother and yourself) retaining the proceeds of the 
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property sold to Waggaman? A. None whatever to me; and I 
never heard of it to Mr. William (Jordon. 

Q- Hid he claim any interest in any way in said proceeds, 
22«S to your knowledge? A. Never that T have ever heard of, 
sir. 

Q. Hid any of the heirs of Ann Green ever object to you and 
\our brother having possession of the said funds, to your knowl¬ 
edge? A. Never. 

Q. Did any of the heirs of Ann Green ever object to you and 
your brother having possession of the unsold portion of Tlosedale? 
and if so. when did they make that objection? A. I never have 
heard of it; that is, unless among the heirs of Ann Green you refer 
to Mr. George F. Green s family since the filing of the equity suit. 

Q. W hat step have they taken to object to your having possession 
of the unsold portion of Bosedale? A. Tliev have filed an eject¬ 
ment suit against us. 

Q. Pet me ask you. in a general way. whether or not. prior to 
the.death of Mi*. Osceola G. Green, you were conversant with his 
business affairs, or whether vour brother. Mr. William A. Gordon, 
was his legal adviser? A. 1 do not think l ever advised him in any 
legal matters. Mr. W illi.am Gordon alwavs did. 

Q So that you have no personal knowledge a< to the matters 
testified to by Mr. \\ illiam A. Gordon as having occurred prior to 
the death of Osceola G. Green? A. Very little, if anything. 

Mr. Perry: Air. Perry states that he could prove by Mr. J. 
TIoldsworth Gordon the genuineness of the signatures to the differ¬ 
ent receipts and cheeks here, but he does not conceive it is 
‘22b necessary to do it. 

Mr. W orthington ; So far as at present advised, we do 
not raise any question about any of the handwriting that has been 
testified to. 

Cross-examination. 

By Mr. Worthington: 

Q- Concerning the tender that you have testified to, and which 
is referred to in the correspondence put in evidence tins afternoon, 
of the insignia, seal, and watch, do you remember that when the 
letter from Mr. W orthington which is in evidence was handed to you 
and your brother in your office, these articles were actually produced 
and tendered at the same time? A. Yes—oh, undoubtedly ves 
sir. 

Q. In reference to the answer filed by Mi-. George F. Green, 
setting up a claim to have exercised the right of election which is in 
question here, you say you do not recollect ever having heard any¬ 
thing of it at the time it was filed? A. I may have heard of it a*t 
some time, but it made no impression on me. I may have at the 
immediate time. 

Q. Do you know whether or not you were a party to the case in 
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which tVi.it answer was filed? A. ! imagine I was; I do not know 
whether 1 was or not. 

Q Yon do not recollect that? A. I do not recollect now. 
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Mr. Worthington: That is all. 

J. IIOLDSWORTII GORDON. 


Snhscrihed and sworn to before me thi> 20th dav of December 
A. 1>. 1000. 

PERCY E. BFDLOXG. 

Examiner m ('hnnrrra. 

( I he finthei taking of these depositions was thereupon adjourned 
until Monday, December 13th. 1000, at 3 o’clock p. m.. at the same 
place.) 

Washington, D. C.. Monday. Ibrnnher 13. 1000_ 

3 o clock p. m. 

Met pursuant to adjournment at the oflices of K. Ro<s Perry 
A’ Son. Fendall Building. Washington. D. C. 

Present on behalf of the plaintiffs. R. Ross Perry. E>q.. and Erskine 
(Jordon, Esq. 

Present on behalf of the heirs of (leorge F. (Jreen. A. S. Worth¬ 
ington. Esq. 

Present on behalf of Eastmond P. (Jreen and Easie G. Gandell. 
Samuel Maddox. Esq. 

PresiMit nn behalf of Mrs. Emma Quesenberry. guardian ad litem 
of Rose Quesenberry. Henry W. Sohon. Esq. 

Present on behalf of Louisa E. Cammack, Benjamin S. Minor. 

E><1- 

-•*1 -1. I Ioldsworth Gorgon wa> recalled for the purpose 

of making a correction in his testimony. 

T he \\ itness: On page 07 of the testimony given by me the other 
day this question was asked: 

“Q- Did George F. (Jreen at any time during his life make any 
tender, to your knowledge, of the sum of a thousand dollars pro- 
Oded for in the will of Ann Green to he paid bv the person right¬ 
fully making the election to certain of his sifters?” 

The answer was: 

“A. I never heard of it. sir.” 

Tn making that answer I of course referred to a personal offer 
by Mr. Green: and I did not mean to refer in any wav to the letter 
of Mr. IToehling purporting to make a tender, which, of course. 1 
knew of. 

•T. HOLDS WORTH GORDON. 

Subscribed and sworn to before me this 20th day of December. 
A. D. 10—. 

PERCY E. BUDLONG, 

Examiner in Chaneen/. 
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i ; J T P;, 01 "™'*’ 11 <’ f la'vful age, called by and on 

Kh.ill ot llie plaintiffs, having l)cen first duly sworn, testified as 
follows: 

By Mr. Perry: 

*>•)., „^Vv r ' Cm, S hli,l > "'hat is your name? A. .John 1) 
Coughlm. 

Q. You are a member of our bar? A Yes dr 
JV J.lV" h ! n « ,iavo . V()U such? A. About thirty-one years 

r i i • rp.’r *y our P rese,lt position? A. Vice President of the 
Columbia 1 itle Insurance Company. 

Q. How long have you been connected with tbe Columbia Title 
insurance Company? A. Since its organization in 1 SS7. 

Q. Who is President of that Company? A. William K. Kdmon- 
ston. 

g And who is President of the Real Estate Title Insuranee Com- 
pan\ . A. \\ illiam h. Kdinonston. 

(T Are those companies united now in business? A. Thev -m* 
working together. • 

Q. And have been for how long? A. And have been since 1002 
Q. How long has the Real Kstate Title Company been in busiiie~ 
if you know? A. Since 1881. ' ’ 

Q. And how long has the Columbia Title Insurance Company 
been m business? A. Since 1887. 

(I Have you at my request examined a blue print, of “Plaintiffs? 

hxlnbit A in tins case, being a plat of Kosedale? A Yes 
'166 sir. ' ‘ ’ 

-C falniliar wi,h 'bat ground? A. Yes. sir. 

I lake the blue part, marked ‘‘Quesenlierrv”: Is that a correct 
delineation of tbe part conveyed to Mrs. Quesenberrv y \ A’es dr 
H. Ry her mother. Ann tlreen? A. I!y her mother; yes s ir " 

Q. lake the part marked “tieorge K. (ireen”, colored in green- 
Is that a correct delineation of the part conveyed bv Mrs. Ann Green 
to her son, (ieorge F. (Ireen? A. Yes, sir. ' 

Q. Take the part colored in yellow, marked “Hubbard.” Is that 
a correct delineation of the part conveyed hv Osceola C. Green and 
others his two sisters, life tenants, to Mis. Hubbard? A. Yes, sir. 

V- lake the part colored in pink, marked “Xewground Field”- Is 
that a correct delineation of the part left to Osceola C. Green bv'his 
mother, Ann (ireen, through her will? A. Yes, sir 

Q. Take the part that is uncolored: [s that a correct delineation 
of the part that was conveyed hv Osceola C. Green to Thomas E. 
Maggaman. A. Acs sir, a block having been excepted from the 
come.xancc at >th mid Omaha Streets. I think. It is delineated 
ou that plat. It is the uncolored plat. 

234 , ( k Tuk ® J-b e part colored in brown, marked “Unsold part 

of Rosedale : Is that a correct delineation of the part re- 

Q M hat experience have your real estate Companies had—either 
the Columbia or the Real Estate Title Insuranee Company, or both 
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of them—in connection with the part sold to Waggaman and un¬ 
colored on the map? 

Mr. W ortiiington* : 1 object to that as calling for immaterial 
testimony. 

A. We have examined the title to a portion of it which was sub¬ 
divided. and also parts of the uiisulxlivided part of that land. 

Q. In a rough way, can you tell how many sales W aggaman has 
made of the part he bought? 

Mr. Worthington: 1 object to that also as being wliollv imma¬ 
terial. 

Mr. Perry : Ibis objection can be considered its applying to all 
the details of the W aggaman transaction. 

A. Waggaman and Dulany have sold numerous pieces; I could 
not say how many. 

D- A large number? A. A large number; yes, sir. 

Q. How about the improvements that have been put by the 
purchasers upon the part so purchased by them? 

Mi. Worthington: 1 specifically object to that, because under 
our Code the people who have put the improvements on the land, 
even it they lose the land itself, would he entitled to the bene- 
lit ot the improvement*—aside from the fact that there is no 

attempt to take their land from them in this case or any 
other. J 

A. 1 here are a large number ot houses built on the place. 

By Mr. Perry: 

Q- Have you seen it recently? A. Yes, sir. 

(C And what is the character ot the improvements? A. W ell. 
the\ die appaienth good, substantial houses ot the cottage type. 

Q. Do you recollect the house that President Cleveland bought 
in this subdivision? A. Yes. 

tp A re or are not the houses to which vou refer in the immediate 
neighborhood of that Cleveland house?’ A. Some of them are in 
the neigh hoi hood ol it, and more ot them to the eastward, over to¬ 
wards Connecticut Avenue. 

Q. Over towards Connecticut Avenue and the Capital Traction 
Railway line? A. That is right; yes, sir. 

Q. Could you tell in a general wav the value of those houses as 
to whether it is large or small? ,\. They apparently are very 
substantially built houses; a good class of house. 

(T Could you say whether or not the value of the houses and the 
land together would cover many thousands of dollars? A Oh 
ves. 

23d Q. Or hundreds of thousands, altogether? A. I think 
the consideration in the deed was $153,000: and there must 
be over fifty houses, or probably more than that, there. They are 

worth over a hundred thousand dollars at a low calculation I should 

saw 

%/ 

Q. IIa\e or ha\e not your companies had occasion frequently to 
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examine the records with respect to this tract of Rosedale? A. We 
iia\e had a lew examinations in it—not as many as we have in 
ler places there; but we have had quite a few. 

t lie xw , li , lIes ’, did you or llot llave t0 consult the 
letouls ol the District ol Columbia? A. Yes. 

Q. Stole whether or nut there is anything of record in the Dis- 
(t ol Columbia showing any claim on the part of George F. 

Cleveluid pTv 'l"",^ '“"‘V . lo title U) “V «*f the lots in 

Hemic' A ' lu ' u;1 ' llUi,nl ul al >y elaini until the institu- 
lion oi tins litigation, quite recently. 

(i- Is there anything in the land records? A .No 
Q. Showing any claim on the part of (ieorge F. Green, or those 
thinning undei him, to title to any of the land in Cleveland Park? 
A. 1 have never seen any. 

Q. State whether or not the records of your office show anything 

•>•>7 ' uUl l \ e f eL 'l to a ] repurt l,y l,le Kcal ^tele Title Company in 
ltgaid to the title oi Osceola C. (ireen and the two life-ten- 

nf ,> I,a,liecl 1,1 this case, with respect to any part 

iJri () : , Huth ^•“Paines have reported on that title com- 
nig tniougli Osceola and Ins sisters as good. 

to 1°, U " U i* y ' m all y memorandum which will enable you 

o gne the date and ea-e-ntimber ol any of those reports? A No- 
1 have not that data. I could secure it 1 ' iN0 ’ 

Xlmvh'o'lirivr a i'' q ' 0rl ° f *»*« Title Company, dated 

•' Idu " - ,M1 - 1,S! ’- > > 111 your ca.-e .No. 19,997, of which the Exami- 

iier ean malce a oopy and return the original to you? Will you pro¬ 
cure that paper and tile it? A. y,... -n-, you pio 

Mr. Worthington: 1 have no objection to that being done as a 
mattei ol convenience; hut of course 1 reserve my objection to the 
paper as being entirely immaterial. Further than that I should 

dniA ! a r ! . y.lT or ' u >nty, after seeing that paper, of cross-exam- 
do so. ' 8 ‘ *" regm<l to " If 1 sll °uld hud it convenient to 

Mr. Perry: Certainly. 

By Mr. Perry: 

A \ lU y° 11 produce and tile the report that Mr. William E 
Edmonston made m April, 1892, in your file-ease number 10 145 

A 1 md 1 ] 6 ° t ie tU ® °‘ °" < ' e " li ' C - Green in al| y Part of Rosedale? 

Mr. Worthington : Of course that is with the same understand- 
238 Mr. Perry: Yes. 

By Mr. Perry: 

Q. State what your companies have reported with respect to 
titles in Rosedale that you have examined for purchasers with re¬ 
spect to the title derived from Thomas E. Waggaman and his trus- 
tee through the conveyance given in evidence here from Osceola 
C. Green and the life tenants to him, Thomas E. Waggaman 
10—2338a 8 
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Mr. \\ orthingtox : May I now object. and agree with you that 
niv objection may stand to all testimony about the opinions of title 
companies or anybody else as to the question of law which is in¬ 
volved in this suit? 

Mr. Perry: Certainly. 

A. We have reported them good titles. 

By Mr. Perry: 

Q. What experience have you had as an examiner of titles? A. 
1 had some experience, a little before I went in with the Company; 
and since then I have done all classes of work on titles, especially 
with respect to county work, platting tracts, and the like. 

Q. State what your opinion is with respect to the titles to lots 
in Rosedale of those claiming under Osceola C. (Sreen? A. 1 con¬ 
sider them good titles. 

Cross-exam i nation. 

Bv Mr. Worthington: 

Q. Mr. Coughlin, to what extent is the Title Company 

239 with which you are now connected interested in the result of 
tlii' case? A. Well. o| course 1 do not know what the result 

of this ease might he. As I understand, it is seeking a fund, and 
apparently if they cannot get the fund to endeavor to get the prop¬ 
erty. We have had comparatively few cases in Cleveland Park 
compared with what we have had ebewhere. I was surprised to see 
how few we have had. The most of those titles, 1 think, have been 
through the District 'Fitle Company, although we have had a num¬ 
ber of them. 

Q. You are of course interested to the extent that if it is held 
that those titles are not good, the persons to whom you have given 
certificates may come hack on you for damages; are you not? A. 
The people to whom we are responsible—yes; that is right. 

Q. Bid you ever yourself personally make a thorough investiga¬ 
tion of the question involved in the construction of the will of Ann 
Green, as to whether Osceola s title to this property was good? A. 

1 looked into the matter somewhat; and Mr. Kdmonston had thor¬ 
oughly gone into it; and of course all the companies’ cases were 
based on his original opinion. 

Q. Was it a written opinion of his? A. A written opinion. 

Q. At whose instance was that opinion made or given? A. I 
think that was made at the instance of Mr. Gordon 

240 Q. Which Mr. Gordon? A. Mr William A. (Jordon. 

Q. Will you please look at “Exhibit W. A. G. No. 11” in 
this case, which purports to he a copy of an opinion in this matter 
given by Mr. Kdmonston on the 23rd of April, 1892, and tell me 
whether that is the opinion to which you have just referred, and 
say whether your Company has relied upon that opinion since it 
vas made ? A. 1 hat is the opinion to which I have referred 

Q. You said just now, in answer to Mr. Perry, that in your judg- 



WILLIAM A. GORDON ET AL., TRUSTEES. 


123 


ment the titles derived through the deed to Waggaman from Os¬ 
ceola Green and his sisters, the life tenants, are good? A. YeK 

Q. \\ hat is your understanding of what the question involved 
is? A. 7 he question involved is, in the first place, as to the vesting 
of the title in Osceola C. Green; and. in the second place, the ques¬ 
tion as to whether this power of selection was left to he exercised 
at a certain given time. It was left to the daughters. I think, if they 
sui \ i\ed. hut there is uo such restriction on the sons. The phrase- 
<>log\ is that it is given to those children, the two daughters, for 
life, and after that it is given to his son, Osceola, only on the con¬ 
dition of hi' selecting and paying the monev, the conditions to he 
paid there. 

Q. I wish you would <tate the substance of the provision of the 
will under which this right of election arises, as well as you re- 
member it now. A. I have not gone over it for some time; 
-11 but my recollection was pretty clear on the question of its 
vesting- 

1 wish you would state whether you are testifying now as to 
what you rememl>er a< the result of the investigation you made, or 
whether you can clearly state the proposition now and vour solu¬ 
tion of it? A. I have not read the will over; I have glanced at it at 
different times when I have had occasion to look it up; but that is 
the way I recall it. Tt was. I think, in the codicil. 

By Mr. Perry: 

^ ou sax you have not read it over. |)o you mean that \’ou 
have not read it over recently, or what? A. Not very recently; 
no. Oh. I have read it over: and to my mind apparently the estate 
vested in Osceola C. Green. 

By Mr. Worthington: 

0- ^ on have already said that. I want to see what vou base 
that present opinion upon. Do you agree with me that the de¬ 
termination ot a question of that kind depends upon the exact 
words of the instrument? A. Oh. decidedly. 

0. Do you know now what the exact terms are? A. I do not 
know the exact terms—no; not at this moment. 

Q- IIow did Mr. Edmonstou come to give that opinion. Do you 
remember, or do you know? A. 1 think it was given at 
'242 the instance of Mr. Gordon before anything was done, with 
a view to ascertaining what Mr. Edmonston considered the 
estate under that will in Osceola C. Green, or what his opinion was 
concerning it. That was before any examination was made bv 
the Company. 

Q. Were you present when Mr. Gordon came to see Mr. Ed¬ 
monston about it? A. I do not know whether I was or not. I am 
uncertain about that. I probably was not. But I knexv that there 
was such a paper issued. Tt may he that T was present, but I prob- 
ablx was not. Tt is too long ago for me to tell. T do not remem¬ 
ber definitely: T would not like to say that. I w T as. 

Q. Then you would not remember w T hat took place? A. No. 

Q. And all your information as to how that opinion came to be 
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rendered may liave been hearsay. mi far as von know? A. It may 
have been hearsay, so far as I know. * 

Q. Mr. Kdmon.-ton would be likely to l>e informed on that sub- 
jeet, I suppose/ A. ^ es. sir: I reckon he would know. 

Q. Mr. Coughlin. I presume that in the ordinary course of their 
business the two title companies kept letter-hooks? A. There is 
not ver>' much correspondence. They usually keep a carbon copy 
of anything that goes out in the wav of an abstract. 

-T* (). If there wa- correspondence that either of these com¬ 

panies had with Mr. Osceola C. (been at or .about the time 
tin- opinion wa> rendered, you would have it? A. Oh. ve>: if 
there was any there would he a copy of it. Hut there are very few 

matters of that kind. Mostly we keep a carbon copy and file it hi 
the ease. 

9\ W,l . nt ,ln y° 11 . hy “matter- of this kind"? A. I mean 
opinions m connection with a ease. 

Q. Then you may have -ome correspondence? A. Or perilan- 
ordmarv correspondence. 

Q. Tlavo you looked to >ce whether there is anv correspondence 
with Osceola 0. Green? A. Xo; 1 have not. 

Q. About this title, at or about the time this opinion win ren¬ 
dered by Mr. Edmonston in April. 1802? A. Xo; I have not. 

J. I). COUGII FIX* 

Siibscribed and -worn to before me this 20th day of .fune. A. 

1*. I • * 1 " *. 

PEI ICY E. IM DI.OXO. 

Exnmmrr m ( finuccrt/. 

\' ’l" !r M , ,- V ;i witness ,,f l.lwful age. ealled l.v alul 

<»n hohii ,f of III,. plaintiff-. haring been first ,lulv sworn, te-tified 
follows: 

Hy Mr. Perry : 

C>. Mr. Edmon.-ton. what i- your name? A. William F Fd- 
nionston. 

^ nn l ,,n " l ,:,v c you been a member of our har v \ 
About forty years. 

(J. How loir- hare you devote,! your .-lUenlion nuiinlv |„ ||, 0 
examination „f lilies to real estate? A. About twentr-two years 

In, i,i- T I A - I’i'-M 0 - Preside,,; of the (V 

P III!, hiMiraiiee < ompaiiy. and later as President of th:tt 

Co y and of ,lie Ileal Estate Title Insuranee Company 

Ini ld. Tli'l.'f, VO ” "tV "Pi''-.'ilions i„ eonneetioi, with (he Co- 
•onihia litle Insurance Company** \ In 1SS7 

Q. When did the Ileal Estate Title Insuranee Company eon, 
menee operations? A. 1 think about )KS-» 1 • lonl 

forrl: P^P>i,,c " , " f ' hM Onnpanv? A. Mahlon Ash- 

yeal'. lrmV lo " B ll:,s 1,0 '• I fhmiM say about eight 

Q. Prior to the organization of that Company, who were the 
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priiic-tpal title examiners in Washington, the men of the best re- 

I ,ul< • • • * i• A>nlord w;is oa.*ilv (lie most eminent and the most 

employed, and Mr. William A. (Jordon. 

* 1,) l ,osc l ,rior to ,lis ( ^ath Mr. William IT. Ward‘d \ 
i es: Mr. A\ dliam II. Ward. 

t * ,ern ( ^ 0M ^ ;l loii.U' time. I believe; has he not? 

- *•> A. i es. 

r . As T understand. when tlie Heal Estate Title Insurance 

on,,,any was organize, . Air. Ashfonl gave up his theretofore private 

fat T hel'icv >e< "’ ,n0 n "" 0Mt " f Company? A. That is the 

, M . p j Kflnimiston T do not know whether von have examined 
lu> plat here. being “Plaintiffs’ Exhibit A.” purporting to he a plat 
< f Wcdnle Have you examined it with anv particularity? P A 
Ao not with any particularity. J have seen it before. 

('• l'° yon recognize the tract? \ Yc* 

A 1 ;;™' '“<-“ 2 "i Z e the part of that trac t that was eonveved hv 
1. 0. Cicen and his two sisters..the life tenants, to Mr* TTnh- 

leetiw about'it. V ° r W VPl, °' v? V *»'«'• - >"v -nl- 

rfL , V °" ro, '" !rn ' > 'll 0 > ,i,rt ™lored in green, eonveved hv Ann 
Creen to her son Ooorgc F. Croon? A. Yes: T recognise that ' 

the 'will of't" r r° , A ll ° ro,! ,,i " k or wl. devised hv 

the will of Ann Oeen to her son Osceola C Green 9 \ Ye* 

o m , 9 P° vn " tlie part colored in blue, devised hv 

” 1 ''IP ” reon lo ,lor daughter. Mrs. Quescnbcrrv? \ Yes 

t.neolored? """ q " i '° " ,nrBe poriion nf i( »»«*"“ i* 

^ y .°!' *hat as? A. That T understood to be 

tlie lest and residue of the estate mentioned in the will of Ann 

tlTontlinVoTthb pi!';:" T ” 0t S, ' Ven '' nr,i °" ,t,r <" 

Q. The part that is colored brown, the unsold part—do von reeng- 

C f-rn' 1 9 IS A ^ 1 1 1 ^ 1 °f the part remaining unsold hv Osceola 
v . treen . A. Only in a general way. 

Q. Ho you know anything about the eonvevanee bv Osceola C 
Oreen and the life tenants to Mrs. Hubbard? T„ other words did 

Whet^rTv - "l-V* h " ve f ' onno< ' ,ion " ith that eonvevanee? 

from ni/recollect'ion "' 0, ' n y °'"' f ° ,npn "- V - A ‘ 1 <U> * 

Q. Hid von or your Company have any connection with making 
any examination of the title of Osceola C. Oreen to anv part of Ro" e 
dale in connection with the deed in evidence in this case from 

A T Ihink we'did"" ° ° '°" m,N '° TIm,,la * Waggaman? 

Q. Ho you know from the business of vour offiee. whether mbse- 

947 JTl '' ! n d r l , V U,W!IS E ""‘'ggaitian. and since hi 
-4/ bankruptcy and death his trustee in bankruptcy have con- 

veyed lots m that part of Cleveland Park to purchasers? \ 
cat^ for a it RenCr " 0V ' V iL bccauw T l ' llve signed the ccrtifT 
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Q. A on have given certificates C title? A. I have given eertifi* 
cates of title. 

Q. And do you know the tract upon the ground? Have you seen 
it lately? A. Yes: T have ridden through it during the last year, 
probably. 

Q Can you say. in a general way. how many of those lots have 
been sold by \\ aggainan or his trustee? Is it a large or a small 
number? A. Quite a large number. 

Q. "What can you say with respect to the proportion of tho^e parts' 
so sold which have been improved? I> it a large or a small number? 
A. A large number have been improved. 

Q. And with what character of improvements? A. With ex¬ 
pensive residences cottages. 

Q. Would you say whether or not the value of the ground so sold 
and of the improvements thereon would run up into the hundreds 
of thousands of dollars? A. Oh. easily. 

Q. Now I will ask you whether there is anything of record over 
here in tin* office ot the District Recorder of Deeds showing anv 
claim on the part of George F. (Ireen or those claiming under 
*248 him to title to any of the lots in Cleveland Park? A. None 
unless as shown by our examinations—by the examinations 
of the Companies. 

Q. A on mean the examinations of the said records? A. The 
examination of the said records by the title companies; yes. 

Q. State what report your companies have always made with re¬ 
spect to the titles of purchasers from Waggaman and hi< trustee? 
A. r \ he report has been that it was a good title There were infor¬ 
malities in the early records which deterred us from stating it as good 
according to the record. We reported tin* titles as good. 

Q. 1 will ask you what your opinion as an expert is as to the 
title ot those claiming tracts in Rosedale under Osceola C. Green? 
A. I consider the titles to be good. 

Q. I show vou a paper dated Washington. D. C., March 16th. 
1803. No 10.007. and ask you to state in whose handwriting pages 
7 and S of that paper are? A. In the handwriting of the late 
Mali Inn Ashford. 

Q. Is the writing in blue pencil his or not. if you know? A. No; 
it is not his. That in ink is. 

Q. Referring to the caption and the writing on pages 1. 2, 3. 4, 5 
and 6 of that paper, do you know anything about whose handwriting 
that purports to be? A. It is in the handwriting of Mr. Van Yleek, 
who was at the time a chain-clerk with the Real Estate Title 
240 Insurance Company. 

Q What do you mean bv “a chain-clerk”? A. One who 
makes out chains of title. 

Q. Will you state what those pages I have named of this paper 
purport to be—that is. including all the chain part, as you term it? 
A. The first page is a description <>f the property intended to l>e 
examined, and also the second page. 

Q. And that is what property? A. The property known as Rose- 
dale. Then there is a reference to a prior case which gave the early 
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pnrt of this title. Then there L a statement as to how the title i< 
left; then the noteing of a <jt : ! t -v*laiiu from Louisa K. Norton tt» 
Osceola C. (been; then a declaration hv Osceola C. Green; then some 
entriis showing that the Clerks ofiiee had been examined with re¬ 
spect to the names; and then comes the opinion in the handwriting 
of Mr. Ashford. 

^ Mr. Perky: It von will please leave that paper and have the 
Examiner copy it into the record. 1 will return the original to vour 
office. 

(The paper above referred to is as follows.) 

Hate of order—:i. 1 <J 0:J. \<>. 1 0007. For 11. 1\ Waggaman. 

Kind of ord< r—Certificate. 

Chain clerk—Van Vleek. 3.27.93. 1 : 23 P. M. 

Examiner—B and II. 

19997. 


Washington, I). C\. March 16 , 1893 . 

1° 1 Ik* Leal Estate I itle Insurance Company. 

4<0 Louisiana Avenue. 

1’lease Prepare Certificate. 

( Here state whether Abstract or Certificate is wanted, and if partial 
examination, from what date.) 

Property: All Posedale not conveyed. 

Now owned hv heirs of Ann Green 

[I’d. | * left. 

Insert in the Company's Certificate annexed to the examination 
the name of —— - and charge the fee of — for said examina¬ 

tion to the undersigned. 

II. I’. WAUOAMAN. 


No. 19997. 

Certificate. 

85 

265 


350 


Part of a tract of land in the County of Washington, District of 
Columbia, known as “Posedale.’’ 

Hesrinnitm for the same at a 'tone planted at the point of inter- 
^ectnm of the North line of die tract of land now known as “Oak 


• . i ,, , . .. o'l’Mwi cis t ;<i\ 

\iew with the Easterly hue of the Tennallytown Turnpike, and 
running thence w ith said North line of said tract called “Oak View* ” 
the four following courses and distances. North 37° 5' *>10 84 


[* Word eneloseri in brackets erased in copy.l 
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»« » North ,-s |n' K>H -lOo.iiT fool t«. » -lone: Xortli 

1- •>•» hast n 1.(53 loot i<> a stone; South (50 45' bast 907.03 feet 

to a .Moue planted at the point of intersection of the slid 
-•*' North line of said tract called “Oak View" with the West 
line of a tract of land known as “(Cleveland Heights’’ thence 
with the dividing line of "Oak View" and "Cleveland Heights." 
North 1 3° West 249.34 feet to the North line of "Cleveland 
1 mights; thence with said North line, the two following courses 
and distances. South SO 55' Hast .’>74.15 feet to a stone; South 
J>o 40 hast ->1(5.28 feet to a stone planted in the West line of llub- 
hards land; thence with said land, the ten following courses and 
distances. North 25 9' hast 111 feet: North NS° 43' ha-t 00 feet: 
>n ntli jj J' hast J20.75 feet; North In 59' hast 1 15.20 feet: 

o-o ll ' , !/.V South 7s 34' hast 350.77 feet; South 

.>.) - hast lol.so feet: North 05 O' hast 70 feet: South 10° 30' 
has4 113.82 feet; South 7 1 39' hast 183.40 feet to the land of 
u ( • (,reen : thence with snd Green's land. North 37 minute- We-t 
to the Southerly line of the land of (Johlshorough and others; 
ihcncc with >aid land, the six following course* and distance' North 
OS .>:>' West 32(l feet; North til 5(0 W«-t 700.-J-! fee!;' South 

Nnl11, Kn>t "»03 0| feet; Nor(li 70 

*\ South 7:; 5h Wc't 1201.91 feet to the North 

has corner of Hyde- land; thence with the basterlv line of N iid 
llytle > land. South 10 0' hast 510.03 feet more or W to Hyde's 

South hast corner: thence with Hyde’s Southerly line. South' 73° 
ol West 442.37 feet, more or less to the hast line of the Tennallv- 
tmvn urnpike. and thence with said ha-t line of said turnpike to 

the place of beginning. as per survey of II. W. brewer, made in 
I o? M). 


25*2 


St(» ( use No lOlOS and take all on pages 3 to 7 inclusive 1 . 

heaves title in Maria G. Deverenx. and Kchecca A. (liven, for 
life* remainder in Osceola 0. (liven, unencuniheivd. charged with 
payment of ^1000 to each of his sisters. Louisa K. Norton. Alice 
Co de lturhide. Mary I. Lewis and blizaheth 1L (Juisenberry. 


132-92. 


(Jnit ('hum, 

Louisa K. Norton 
to 

Osceola 0. Green. 

(5.13.88—2.8.92. 


right, title tV* estate 
All [interest |* in 
(the mother of the 


1(553—158. 

residue of the estate of Ann Green, deceased, 
parties to these present-) which she mav be 


[• Words enclosed in brackets erased in copy.] 
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entitled to under the provisions <>f the will and codicils thereto of 
said Ann Green. 

132-140. 

Declaration of Gseeola (J. Green. 

2.10.02—2.11.02— 104(>—414. 

Recites \\ ill of Ann Green. dated 11.1l.t>8, whereby after making 

certain devises ot part of "Kosedale." provided as in said will set 
forth. 

Also recites codicil to said will, dated 8.12.07. 

_ Said Osceola ( . Green declares that he has elected to avail 

2.>3 himself of the provisions of said | will and|* codicil and to 
take the part <»| “Itosedalc included in the residue of the 
estate of said Ann Green, subject to life estate of his sisters, Maria 
Devereux and Rebecca Ann Green, and to payments provided for 
in >oid codicil; that he has acquired all interest of his sister, Louisa 
k. Norton under said will and codicil, by deed dated 6.13.88 re¬ 
corded 2.8.62; that said election of said Osceola C. Green to take 
said part of said "Losedale. was recognized and acquiesced in by 
hen's of said Ann Green, in evidence of which they executed and 
delivered deeds_of part of said "Rosedale/’ dated 4.3.88—and 
4.0.88 431.>-3,6. 3,8 and 381 ; that Alice G. de Yturbide, one of 
the daughters oi said Ann Green, has since died, and that said 
Green ucHrc- to give public notice of his election to avail himself 
ot said provisions m said codicil to said will of his mother, subject 
to payment to bis sisters. Mary I. Lewis, and Klizabeth R. Quisen- 
berry ot $1000 each, which he stands ready to pay on demand. 

Said Osceola <\ Green executes these presents in evidence of his 
election to take the residue of the estate of said Ann Green with the 
pait of the tract ol land called “Kosedale" included in said residue 

cvC. ’ ’ 


• } 


• » 
• > 


28-03 

27-93 


Thro. March 23. 


Wills. 


•j •>": qo 

• 1- mm*) -t/O 

3-27-93 

3-28-93 


Maria Devereux. 3-25—93 

Rebecca A. (Ireen... “ “ a 

Osceola 0. Green.... “ 


Subs. 


9-36 

9-37 


3-27-93 

3-28-9 


• > 
*) 


No. 10108 

*• 

5572 


[* Words enclosed in brackets erased in copy.] 
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254 

17551 Law. Osceola C. 4. 1L. '79. $498.00 (?) Brick Machine 

Co. use (Jordon, at t v. 
(Written over the a hove line:) " 1 Released. 


4304 

Bq. 

County 4 

No cost 

. >. >28 


Countv s 

• . 

1 ton t alfect eaptimi 


• • 

County ) 

% • • 



291 

1 15 

Thro. 

•» • > "I II •» 

. >— _ • ) — . 1. » 

•» <!•> 

. »— _ | — . '• 1 

| Pt. Rosedale. 

Pretty Pro-peel. 


) Current F<p 


•> ->v <»•> 

• >— M II — »/♦) 


Tax and Clerk.- Ad. ( ?) 


Maria Deverenx ) 
Rebecca A. Green j 


life tenants 


Osceola C. Green. Remainderman. 


> CW 

)-)-»/* ) 

5-27-93 

5-28-93 


II 


Subject to payment- -et out in Will of Ann Green. 

Subject to payments set out in Will of Ann Green. 

I have examined the title to the parcel of ground above described. 

The record leaves the paper title in 1809 in Philip B. Key. 

By a paper writing purporting to he signed and sealed by 
255 Philip B. Key dated | in 1809 j* Aug. 19. | 119|* 1809, it ap¬ 
pears that he held the property as trustee for Mrs. Forrest 
(Rebecca Forrest) then in possession. 

Rebecca Forrest remained in undisturbed possession of the land 
with claim of absolute ownership until her death in 1840, devising 
the same to her daughter Ann Green in fee. 

Ann Green remained in undisturbed possession of the land with 
claim of absolute ownership until her death in 1870, devising the 
same to her two daughters. Maria | Deverough J* Deverenx and 
Rebecca A. Green during their single lives [a|* with remainder to 
her son Osceola C. Green, upon their marriage or death, subject to 
the payment by him of $1000 to each of his [sisters|* other sisters 
who mav then be living, with remainder over to other children of 
said [hei |* Ann Green in the event that said Osceola should decline 
to take said property and pay said legacies. 

The other sisters were Louisa K. Norton, Mary Lewis, Elizabeth 
R. Quisenberry and Alice [dej* G. de Yturbide. 

[• Words enclosed In brackets erased in copy.] 
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The last named in now deceased. Mrs. Norton has relinquished 

. r 1 0s( * e °l a C- Green who has plaeed on record his 

elective| election to take the property in remainder, subject to the 
| pa\t of the | * payment of said legacies. 

I am of opinion that a proper conveyance bv Rebecca A Green 
Mana Deverenx and Osceola C. Green will pass a good and in¬ 
defeasible title to said land free of all lien or incumbrance as of this 
k> - . date except the contingent legacies aforesaid and such taxes 
- ;)() as may he due as to which the Assessor will certify. 

C t f as per above opinion issued dated 3/28/93. 

See deed to Waggaman in 1838-456 and 
Trust in 1836-461. 

By Mr. Perry: 

1 show you a copy of a report purporting to he made bv vou 
on Ajm- 11 23rd. 1892. and being Case No. 10.045. This copy is 
Kxluhit \\ . A. G. No. 11 in the testimony in this case. Slate 
whether or not you have been able to find the original of the paper 
of which the paper now shown you purports to !>e a copy? \ 1 
have not. ' 

State whether or not you have made a diligent search for said 
oiigjnal; and state in a general way all that you recollect about said 
oiiginal. A. 1 ha\e caused a diligent search to be made among the 
file> foi the paper, hut it cannot he found. 1 presume the original 
was delivered to Mr. Gordon. 

Q. State wbother or not the copy is a true copy of the said original, 
and what sort of a copy it is? A. To the best of my knowledge and 
belief it is a copy of the original. It is a copy of a copy which is 
attached to our files. 

Q* State whether or not the original was an opinion that you gave 
with respect to the title of Osceola C. Green in RosedTile? 
- ,}i The paper in question was an opinion as to the 

construction to lie given to the will of Ann Green. 

Q- Does that opinion represent your opinion with respect to the 
title of Osceola C. Green under that will? A. That opinion repre¬ 
sented my views as to the title at that time; and 1 still entertain the 
same views. 


Cross-exam i n a ti on. 

By Mr. Worthington: 

Mr. Rdmonston, have you any recollection of at whose instance 
you gave that opinion of April 223rd, 1892? A. At the instance 
of Mr. William A. Gordon. 

Q. Did you or your Company have any written communication 
with him in reference to that letter? A. i do not think we did. I 
do not recall positively. I think not. 

Q. A on may have had, and may have the correspondence in 
your office, or your copy of your letters to him and the originals 
of his letters to you? A. 1 do not think we had; I do not think we 
had any correspondence. 
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Q. I know you say you do not think so; but is it possible that 
there nmv be somethin*!: there? A. It is barely possible. 

Q. W ould you have any objection to looking for it and letting 
counsel in the case on both sides know? A. 1 have no objection, 
and I will look and see. 

Q- Your Company has passed this title a number of 

258 times—I mean, the title derived under Osceola C. Green’s 
deed, and that of bis sister- having the life estate, to Wagga- 

rnan? A. Yes. 

Q. Have you. every time it has come up. made a fresh examination 
of the question; or have you acted ujhui the original opinion which 
you gave in IMP?? A. No: we have acted upon tin* opinion given 
in the first case. 

Q. Was what you refer to as “the first case* something that arose 
before or after this opinion of IMP?? A. Something that arose after 
this opinion. 

Q. A on had already committed yourself, then, by this opinion you 
gave Mr. Cordon: had you not? A. Yes: I had committed myself 
as to the opinion that 1 held. 

Q. Was there a fresh examination of it made by you or bv vour 
Company when the title derived under the deed from Osceola Green 
came before you? A. The first examination would bring up the 
question as to the proper construction of that will. 

Q. I understand that; but I want to know whether you made a re¬ 
examination of the whole subject. or whether you acted upon the 
opinion which you had reached when Mr. Cordon asked for your 
judgment in the matter? A. I do not recall distinctly about that 
part of it. 

259 Q. When you gave this opinion to Mr. Gordon, how much 
consideration did you give to the subject? A. Oh, I gave 

some considerable consideration. I do not know just how much. 

1 think I held it under advisement for a number of days, or prob¬ 
ably a week or more. 

Q. Was it your custom in those cases to make memoranda of 
authorities and preserve them? A. Sometimes I do, and sometimes 
I do not. 

Q. Do von know whether vou did that in this case? A. I do 
• « 

not remember. 

Q. Do you know whether you did anything but give an off¬ 
hand opinion, without looking at authorities, on vour general in¬ 
formation and opinion as to what constitutes a vested interest? A. I 
am inclined to think I looked up the authorities on the subject. 

Q. Are you sure you did? A. I feel that I did: that is my recol¬ 
lection about it. 

Q. Have you any mean- of telling u> upon what authorities you 
based your judgment? A. No: at the present time T have not, unless 
I should find some authorities which I examined at the time. 

Q. Do you remember whether or not, at tin* time you were asked 
by Mr. Gordon to give that opinion—l mean, the opinion of April. 

1S92—vou were informed a- to whether or not Mr. Osceola C. Green 
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had undertaken to exercise llie right of election? A. T do not 

260 recall that. I knew it when my opinion was given. 

Q. You knew Mr. Gordon at that time to he himself a 
lawyer of considerable attainments in the examination of titles and. 
in the law relating to real estate in this District? A. T did: yes. 

Q. Did he explain to you why he came to you to ask your opinion 
on the subject, instead of giving his own opinion or standing on his 
own opinion? A. 1 think he contemplated some action about the 
matter. 

Q. Did he tell you what his opinion was? A. 1 do not even re¬ 
call that. 

Q. Do you know whether he told vou that he had examined 
the matter, and had an opinion about it. but wanted to have it con¬ 
firmed by yours, to see whether he was right in your judgment? 
A. I do not recall positively one way or the other about that, 

Q. In the ordinary transaction of business, was it Mr. Gordon’s 
habit, when he had a title to examine or pass upon, to come to you 
and get your opinion about it to confirm his judgment? A. TTe 
has done it in some cases. 

Q. It was not a general rule, was it? A. Oh. I presume not. 

Q. Wit s it not in eases where he was in doubt himself, and ex¬ 
pressed his doubts to you. and wanted you to give your 

261 judgment in the matter to make sure? A. T do not recall 
what his object was. now. 

Q. I am speaking of the course of business between you. W as he 
in the habit of coming to you occasionally, where he had a question 
of real estate law involved in hi> business, and asking you your 
opinion, when he himself was in doubt? A. TTe has conferred a 
number of times with me about real estate matters; and so have a 
great many others as you know. 

Q. Would not those he eases in which he would express some 
doubt on the subject himself, as a general thing? Or would he come 
to vou when he felt sure? A. 'Well, sometimes they want the 
opinion of the Companies in order to know how they would pass a 
certain title. That is sometimes the case. They ask for the opinion 
of the companies in advance. 

Q. Do you know whether in this case, when he came to you to 
get your opinion, there was any title about to pass, or whether he 
wanted the opinion without reference to any immediate transaction'? 
A. T do not recall. 

Q. You do not remember anything about it. A. T do not recall. 

Q. Have you any knowledge about his going around afterwards 
and getting other opinions from other lawyers on the same point 
a< to which he had given hi- opinion and gotten vours? A. You 
mean on this case? 

Q. Yes; on this particular question. A. I do not recall 

262 anyone else that he saw. other than myself. 

Q. Tn addition to identifying your opinion given in TH92, 
or about that time, in regard to that title, you have been examined 
today as an expert, as to what your opinion now is. A. Yes. 

Q. How nearly can you give us the language of the instrument as 
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the (i on-truetion of which you he ■ expressed an opinion just now? 
W Imt i' the language tlint you are construing? A. The will gives 
to the t\\<> daughters an estate during their live." or until marriage. 
1 pon the death or marriage of those daughters the will provides 
that the "on. Osceola 0. Green. is to have the property, provided he 
pay to the other daughters $1,000 each. 

Q 1' that the whole of it. as you recollect, it? A. And it then 
provides that if the son. Osceola S. fireen, did not elect to take the 
property, the son Oeorge F. might elect: and then, if neither elected, 
or declined—I have forgotten just whether it used the word “elect” 
or whether it used the word “decline *—if they declined, then the 
daughters living at the death or marriage of the two daughters might 
elect in the order of their senioritv of ages. 

Q. TTow do you construe the instrument as to the time when the 
right of election is to he exercised? A. 1 think that as to the 
two >ons it could l»e exercised at anv time. 

- ,) * > Q. And it is because you understand the instrument to 
mean that the right of election could he exercised at anv time 
after the death of Ann Green that you give the opinion vou have 
given ? A. I hat it was, in effect, a devise for life, with a remainder 
over, provided lie paid these legacies of a thousand dollars each. 

Q. To what extent do yon understand that your Company, by 
rea"on <>f ip having given certificates of title in Rosedale. p interested 
in the determination of the questions involved in this sut? A. T 
really do not know the questions that are involved in this <uit. ex¬ 
cept in a sort, of a general wav. Tf it involves the validitv of the 
construction of the will of Ann Cl reel i. 1 suppose tin* companies are 
interested in the result of it. 

Q T may say to you that the principal question involved is as to 
whether your construction of that clause of the will <>f Ann Green 
to which you refer is correet: whether Osceola had any right of 
election during the lifetime of the life tenants. Tf it should he 
determined that he had not. then your Companv would he consider¬ 
able interested? A. Tt would he interested: yes. 

Q And it is interested in having your opinion maintained in this 
case? A. Yes; it would he. 

Q. Do you have any recollection at all about the convey- 
*2dI ance to Mrs. TTubhard? A. No personal recollection; onlv in 
a general wav. 

Q Tt appears that when the deed to Mrs. TTubhard was made, the 
other children of Ann Green were either required to or at least 
did unite in the conveyance. Do you know anything about why 
that was required, or who required it? A. No; T do not. 


Redirect examination. 


Ry Mr. Perry: 

Q. Mr. Edmonston. you said in an answer a moment ago “an 
election by Osceola 0. Green after the death of Ann Green”. What 
“Ann Green” do you mean? A. 1 mean the testatrix. 

Q, The mother of Osceola C. Green? A. The mother. 
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Q- as ^ understand you. you gave this written opinion April 

an ^ afterwards your Company gave a certificate of title 
witli respect to certain of this tract? A. Yes. 

(I Do I understand you to mean by your answers that when you 
ga\e the first certificate in point of date of the Company as to a part 
ot this tract, you relied on the opinion which you had previously 
given at the instance of Mr. William A. (Jordon*, dated April 23rd 
189 . 2 - or you make a fresh examination? A. Mv recol- 
Lho lection is that we made a fresh examination: that is, we took 
ll P the matter anew: that is, we reconsidered it. We con- 
sideied the will again as it came before the Company for its action 
and its certificate. 

Q. And I understand you to say that in all your reports, whenever 
you made the examination, you have reported the title good? A 
We have reported it good. 

Q. In tlie grantees of Osceola C. Green? A. In the parties claim- 
mg tlirough Osceola Green. 

W. E. EDMONSTON. 

Subscrihed and sworn to before me this 20th day of June, A. D. 
1910. 

PERCY E. BUDLONG, 

Examiner in Chan eery. 

Mr. I erry: Mr. Perry now oilers in evidence the following tran¬ 
script. of the records of the office of the Assessor of the District of 
Columbia relating to property involved in this suit, showing under 
the heading of ‘Yame”, the persons in whom Rosedale was assessed 
for the years 1871-2, on to and including 187(>-77; also containing, 
undei the heading of Subdivision the description of the property* 
under the head of 1 Acres the number of acres in the respective 
(nuts, under the head ol “Land the assessment of the total value 
of the land: under the head of “Improvements' 7 the assessment of 
the total value of the improvements; under the head of “Totals” 
the assessments of the two combined. 

200 , (file above-mentioned paper is filed herewith, marked 

Exhibit Assessor’s Transcript”.) 

Mr. \\ ortiiixoton : I make no objection to the form in which 
this evidence of assessed values is presented; but T reserve all ob¬ 
jections to the substance of this paper as not being competent evi¬ 
dence in this case: among other grounds because the value of the 
several tracts of land referred to in the paper is of no consequence 
in this case; and further because if the value is an element to be con¬ 
sidered by the Court, this assessment is not competent evidence on 
that subject. 

Mr. Pkrry : Mr. Perry rays that as at present advised this <on- 
eludes his testimony: but he reserves the right to take, within a 
reasonable time, further testimony. He will not hold counsel for 
the defendants with respect to their time until lie shall have given 
them absolutely final notice of the closing of his testimony. 
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(The ftirther taking of these depositions was thereupon axl- 
journed.) 

( Note b\ the Exai iii 1 ler.—Since the la.-t session <>1 testimony, 
and the statement by \\ illiam A. Gordon on page 86 in the following 
language: 6 

I think those hooks have been destroyed. I know, in fact that 

they have”-- 

«, 

Referring to the hook supposed to contain a letter sent to Mrs. 
Lewis by Mr. Green, an examination has been made among 
Mr. Green s effects, and a hook containing the letter to Mrs. 
Lewis has been found. Said letter is dated April 19th, 1893. 
It is agreed that this letter may be inserted in the record at this 
point; and the same is as follows:) 

April 19, 1893. 

Mrs. M. I. Lewis. Comorn, King George Co.. Va. 

M' Leak Imv: lor the support A: maintenance of Sister A Nannv 
m greater comfort tor the balance ot their lives, I have sold part of 
Lo>edale retaining tin* house and about nine acres. The transac¬ 
tion has been fully completed and deed delivered—although I am 
advised that it is not necessary for me to pay over the thousand dol¬ 
lars to you at this time A: that I can deposit it in trust to provide 
lor payment in the event of your surviving them—I have concluded 
to pay you at once that you may have the use of the money so l 
enclose with this my check for one thousand ($1000) dollars, and 
a receipt you can sign A: return to me. Should you choose not to 
sign the receipt please return the check to me. 

Give my love to each of the girls A: to Anne when you see her. I 
wrote her a long letter she did not acknowledge. With very best 
love 

Your brother. (>. c. GREEN. 


20,s 


Washington. 1). C.. Ti ksdav. Any nut 2. 1910— 

10 o’clock a. m 


Met pursuant to notice and agreement at the offices of Messrs. 
Gordon A: Gordon, Century Building, Washington. D. C. 

Present on behalf of the plaintiffs. Erskine Gordon, Esq. 

Present on behalf of the heirs of George E. Green, A. A. Hoehling 
Jr., Esq. 

William A. Gordon, one of the plaintiffs, a witness heretofore 
examined in this cause, was recalled for further direct-examination, 
and testified as follows: 

The Witness: On the 20th of November. 1909, George Plater 
Green and others filed against William A. Gordon and J. Holds- 
worth Gordon a declaration in ejectment in cause At Law No. 52 137 
to recover portions of the tract known as “Rosedale.” 

Mr. Erskine (Jordon: We offer in evidence certified copy of the 
declaration filed in that cause, which is Exhibit A to the second sup¬ 
plemental bill. 
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The Witness: Service was duly obtained upon the defendants in 
>aid cause, and a plea of "not guilty tiled by them. A stipulation 
was entered into in the present equity cause (No. 27.019) that the 
trial of the ejectment case should be stayed until final decree in said 
equitx cause in the highest court to which the same might 
200 lie taken by appeal. I his stipulation was filed in the equity 
cause on the 2Nth of .June. 1910. 

WILLIAM A. GORDON. 

Subscribed and sworn to before me this 2nd day of August, A. D. 
1910. 

PERCY E. BUDLONG, 

Examiner in Chancery . 

It is stipulated and agreed between counsel that the foregoing 
testimony .-hall be considered a> having been taken within the time 
stipulated by counsel within which said testimony should be taken. 

The testimony on belialt of the plaintiffs was thereupon an¬ 
nounced closed. 

Washington. I). (\. Tuesday. Dec. 27, 1910_ 

I o'clock p. m. 

Met pursuant to notice at the offices of Gordon & Gordon, Century 
Building, to take further testimony for the plaintiffs, in chief, under 
order of the Court reopening the plaintiffs’ case. 

Present on behalf of the plaintiffs. R. Ross Perrv, Esq., and Ers- 
kine Gordon, Esq. ' ’ 

Present on behalf of the heirs of George E. Green, A. S. Worth¬ 
ington, Esq., and A. A. Iloehling, Jr., Esq. 

270 Present on behalf of Eastmond P. Green and Easie G. 
Gandell. Samuel Maddox, Esq. 

Present on behalf of the infant defendant, Henry W\ Sohon, Esq. 

Mrs. Louisa I\. Norton, one of the defendants, a witness hereto¬ 
fore examined in this cause on behalf of the plaintiffs, was recalled 
for further direct examination, and testified a> follows: 

Bv Mr. Perry: 

Q. Please identify the names of the parties to this suit with the 
names of the daughters of your mother, Mrs. Ann Green. WTiere 
an\ of the daughters have died, please specify their married names 
in connection with their maiden names. Please also give the dates 
of the deaths of Mrs. Alice Yturbide, who is mentioned in the pro¬ 
ceedings under that name, and also under the name of Alice G. De 
Yturbide. and of Elizabeth R. Quesenberry, who is mentioned in the 
testimony as Rose Quesenberry, E. R. Quesenberry in the second 
codicil of the will of Ann Green, and Elizabeth R. Quesenberry in 
the decimation of Osceola. C. Green, and as the Rose R. Quesenberry 
mentioned in the will of said Osceola C. Green which is Exhibit A. 
to the original bill. Please also give the dates of the deaths of the 
husband of Elizabeth R. Quesenberry and of Mr. Fielding Lewis the 
IS—2338a 
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husband of the said Mary Imogen Lewis. Please also state whether 
or not the said Hose Quesenl>eiTv was the mother of the de- 

271 fendants Eoushy (Quesenherry and Alice Bruce, and the 
grandmother of the infant defendant Hose (Quesenherry. A. 

The Mary Imogen Green mentioned in the will of Ann Green is the 
same person as the defendant Marv Imogen Lewis. 

The Hose (Quesenherry mentioned in the testimony is the same 
person as the K. H. (Quesenherry mentioned in the second codicil 
of the will ol Ann (ireen. and as the* Elizabeth H. (Quesenherry mem- 
tioned in the declaration of Osceola C. (Ireen which is Plaintiffs’ Ex¬ 
hibit I>. and as the Rose H. (Quesenherry mentioned in the will of 
said Osceola C. (ireen which is Exhibit A to the original bill, and 
by the same name in the hill of complaint. She was the mother of 
the defendants Rousgv (Quesenherry and Alice Bruce, and the grand¬ 
mother ol the infant defendant Hose (Quesenberrv. 

1 he Alice A turhide mentione<l in the testimony was before her 
marriage Alice (ireen. a daughter of Ann (ireen, and is the same 
person who under the name “Alice O. de A turhide signed the deed 
to Gertrude M. Hubbard which is Plaintiffs' Exhibit O. 

1 he Louisa K. (Ireen mentioned in the will of Ann Green is the 
same person as myself. 

1 he said Alice A turhide died on the 29th day of January. 1S92, 
at which time she was a widow. 

1 he >aid Elizabeth H. (Quesenherry died on the l()th day of Sep¬ 
tember. 1890. and at the time Ann Green made the second codicil 
to her will was widow, her husband having died during the Civil 
War. either in 1802 or 18(13. 

Mr. fielding Lewis, the husband of the said Mary Imogen 

272 Lewis, died on the loth day of December. 1S77. 


(Cross-examination waived.) 


LOUISA K. NORTON. 


Subscribed and sworn to before me this 27th dav of December A 
D. 1910. 

PERCY E. BUDLONG, 

Examiner in Chancer //. 

(Counsel for the plaintills thereupon announced their testimony 
closed.) 

Mr. Maddox. In behalf of the defendant Easie G. Gandell. I 
offer in evidence deed dated October 2'>th. 1886. from Osceola C. 
(Ireen and Eastmond P. Green, his wife, conveying “The New 
Ground Field." devised to Osceola C. Green in the will of Ann C. 
Green, to \\ illiam A. Gordon and ( harles C. Duncanson, as the same 
is recorded in Liber 1216. folio 204 of the Land Records of the 
District of Columbia. 

(Copy of the above-mentioned deed is liled herewith, marked 
“Exhibit E. G. G.”) 

( I he taking of these depositions was then adjourned.) 




WILLIAM A. GORDON ET AL., TRUSTEES. 


139 


273 


* 


Test niton d for Defendants. 
Filed November 21, 1910. . 

* * * * 


* 


Washington, 1). C., October 15, 1910. 

Saturday, at 10:30 o’clock a. in. 

„ Mc V pursuant to agreement, at the office of William A. Gordon, 
hsq., in the Century Building, to take testimony on the part of the 
defendants in the above entitled cause. 

Present: H. Boss Perry and Krskine Gordon, Esqrs., attorneys 
for the plaintiffs; A. S. Worthington and A. A. Hoehling, .Jr., Esqrs., 
attorneys for the defendants: Ilenrv W. Sohon, Esq., guardian ad 
litem for the infant defendant, and the Examiner. 


W hereupon Mbs Ij < y B. Lewis, called as a 
oi the defendants, ami being first dulv sworn, 
testified as follows: 


witness on the part 
was examined and 


Hired examination. 

By Mr. Worthington: 

Q. Miss Lunev, please state your full name. A. Lucy B. Lewis. 

Q. W here do you live? A. King George County. 

Q. Virginia? A. Virginia. 

Q. Have you any objection to stating your age? A. I am thirtv- 
two. 

Q. Is your mother living? A. Yes. 

-'T Q- M hat is her name? A. Mary Imogen Lewis. 

Q. And she is now residing where? A. King George 
County. Virginia. 

Q. 5 on are living with her? A. Living with her. 

Q. And have been all your life? A. Yes, sir. 

Q. Have you a brother, or had you a brother w r ho once lived in 
Oklahoma? A. I had. 

Q. W hat was his name? A. Fielding Lewis. 

Q. Was he older or younger than you? A. Older. 

Q. How’ much older? A. Well, when he died he was forty-three. 

Q. Tie died when? A. 'Two years this fall. 

Q. What was his business or profession? A. Lawyer. 

Q. Was he practicing his profession? A. Yes, sir. 

Q. ITow’ long before lie died? A. T suppose fifteen years; more 
than that; oh. twenty years. He was Assistant Attorney General 
when he died. 

Q- What is your mother’s present physical and mental 
275 condition? A. Well, she is rather infirm in both. 

Q. Were you present when the Examiner here, Mr. Lyn- 
ham, a few’ days ago attempted to take her deposition in this case? 
A. Yes. 
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Q. Anri was she able to testify? A. No, she was not; her voice 
had left her. 

Q. Well, is she very weak mentally and physically, in addition 
to her voiee having left her? A. Yes. I think so. 

Q. Now. have yon any personal knowledge as to who attended 
to yonr mothers legal business—who has attended to it in past 
vears? A. Mv brother, alwavs. 

t _ • • 

Q. The brother whose name yon have mentioned? A. Fielding 
Lewis; he was the only brother. 

Q. Have you any recollection as to your mother receiving any 
letters from Mr. A. A. TToehling. a lawyer of this city? A. A r es. 

Q. What is your recollection about that? A. She received one: 
the one T gave you just now. 

Q. Well, when you speak of that, do you refer to this document, 
which I now show you? A. That is a copy. yes. of the letter he 
wrote Mr. TToehling. 


Mr. W ORTHINGTON : Now. for the present, please mark this, which 
the witness ha> just identified, for identification, it being or purports 
to he unsigned letter, dated Huthrie. Okla.. July 12th. 1 008, 
270 addressed to Mr. \. A Ilochling. Jr.. 1410 F -t.. X. W.. 
Washington. D. C. 

(The paper referred to i< marked by the Examiner “For Tdenti- 
fieation J. A. L. No. 1.*') 


Q. Did you see any letter or letters that Mr. TToehling wrote to 
vour mother prior to the date of the paper you have just identified? 
A. No. that is the only letter 1 remember. 

Q. Well, do you know whether prior to July 12. 1008. the date 
on this paper, your mother had any communication with your 
hrothei* with reference to a letter from Mr. TToehling? A. T don't 
know. 

Q. Do you know whether she had sent any letter to ATr. TToehling 
through your brother? A. T don't know. The one that T gave 
you. that copy, that is the only one T know she sent. 

Q. Let me show you what purport* to he a copy of a letter from 
Mr. TToehling to your mother, dated June 20. 1008. Just look 
at that and tell us whether that at all refreshes your recollection 
in this matter? A. This i- the letter, the one my brother replied 
to. This i* the 20th. 

Q. The 20th of June, you mean. 1008? A. Yes. of June 1008. 


Mr. W ortiiington: Now. thi* paper is already marked in red 
ink “Exhibit :».** Tf the Examiner will put his initials to it for 
identification purposes at present. 

(The paper referred to was initialed by the Examiner under the 


words “Exhibit No. .2." “J. A. L.'A 

277 Q. Now. let me ask you again whether, upon looking at 
this letter purporting to he a copy of the letter to your mother 
of June 20. 1008. have you any recollection of her receiving any 
such letter as that and sending it to vour brother? A. Whv, I 
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don't remember the contents, hut she received a letter of which 
that one T gave you was the reply to it. 

Q. And what did she do with that letter, to which this letter that 

you gave me is a reply? A. Why, she referred all business matters 
to my brother. 

Q. Have you any recollection of her referring that particular 
letter to your brother? A. No. not in particular. I know every¬ 
thing was referred to him. 

Q. Now. this paper purports to he a copv of a letter from your 
brother to Mr. TToehling of July 12. 1908. Where did you get 
that—did you give that to me this morning? A. 1 gave that to you. 

Q. W here did you get it? A. Tie sent me that attached to Mr. 
Iloehling’s letter to him. 

Q. Hid it come to you? A. To my mother. T mean. 

Q. Came to your mother about the time it bears date ? A. Yes. 
Q. And from your brother? A. From my brother. 

27N Mr. Worthington : I now offer this letter of July 12th. 
1008. in evidence. 

Mr. Perry: 1 don t think there is any objection to that. 

(The letter referred to. dated July 12th, 100,8. is filed by the 
Examiner, marked Exhibit E. P>. E. No. 1.) 

Q. Do you know the handwriting, and especially the signature, 
of your brother. Fielding Eewis? A. T think I would. 

Q. How did you become acquainted with it? A. By his writing 
to me: seeing it. 

Q. Now. T show you what purports to be the original of a letter of 
July 12. 1008. from him to Sir. I budding, and ask vou whether or 
not you can identify the signature there as his genuine signature? 
A. That looks like it. yes. 

Q. Have you any doubt that that is his genuine signature? A. 
Moll. T think that i- his. I would not swear to it. but it looks like it. 

Mr. Worthington: 1 now offer it in evidence. 

Mr. Perry: There is no objection to it. 

(The paper referred to is filed bv the Examiner, marked Ex¬ 
hibit E. P>. E. No. 2.) 

Q. Now. I wish you would look. Miss Eewis, at the letter which 
purports to be a letter dated October 11th. 1008, from your brother. 
Fielding Eewis. to Mr. IToehling. and ask you whether you recognize 
that as the genuine signature of your brother Fieldiim? A. 

2 1 0 That looks like his signature, sir. 

Q. Well, you would take it to he his signature? A Yes 

1 would. 

Mr. Worthington : I now offer that letter in evidence. 

Mr. Perry: No objection to that. 

(And the same is filed by the Examiner, marked Exhibit E. B. 
E. No. 3.) 

Q. Do you know what has become of the original letter or letters 
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from Mr. Iloehling to vour nmtlior that have been referred to? A 
No. 

(l And h nve yon any original letter from vour brother Fielding 
to you. or to your mother, referring to this matter? A. I think not 

Q. Do you know what has become of those papers? A. No. 

Q- Is the only thing you found at the house the copy you pro¬ 
duced here this morning? A. I didn't bring that from the house; 
I sent that to Mr. Gordon. 

Q. When? A. Some time ago. 

Q- M ell, that was the only one of the papers relating to this 
matter that you found there? A. Yes. 

Q. You said that when your brother sent this copy of a letter 
trom him to Mr. Iloehling that ha* been offered in evidence, 
2<S0 you said it was pinned to something else. A. Attached to 
Mr. Iloehling's letter to my brother. 

D- Me returned Mr. Iloehling’s letter then? \ Yes 

Q. What? A. The letter Mr. II oehling wrote my brother came 
with that attached to it, with the letter I gave you. 

Q- Gh. it was not then a letter that Mr. Iloehling had written to 
your mother that was returned? A. No. 

Q. D° you know at this time whether or not your mother sent 
any original letter from Mr. Iloehling to your brother? A. I don't 
know. She referred everything to my brother when she got it— 
everything. 

Q. That was her habit at that time, was it? A. Yes. 

D- As to any business letters or communications, she sent them to 
.vour brother? A. Nes; all business matters were referred to him. 

Mr. Worthington. That is all. 

Mr. Ferry: I don t think we want to ask anvthing. 


Agreeably to the stipulation ot counsel, the signature of the wit¬ 
ness was expressly waived. 

•I. ARTHUR EYNIIAM. 

Examiner. 



Worthington: I offer in 
answer filed bv George F. 
INN in the Supreme Court 


evidence a certified copy of the 
Green in the equity cause No. 24.- 
of the District of Columbia. East- 


moml F. Green, complainant, versus George F. Green and 
others, defendants 


Mr. Ferry: No objection to that. 

(And the same is filed by the Examiner marked Exhibit L. B. 
L. No. 4.) 
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Thereupon Adolph A. IIoe::* ing, Jr., called as a witness on the 
part ot the defendants, and being first duly sworn, was examined 
and testified as follows: 

I firect examination. 

By Mr. Worthington: 

Q. I lease state your name, age, residence and occupation? A. 
Adolph A. Nodding, Jr.; 11; residence, ( hew Phase. Marvland. 
occupation attorney at law. 

D- A ou are practicing law in this District? A. Yes. 

Q- And have been for how long? A. Since about 1891. 

Q. Did \ou Know (ieorge k. Green, now deceased, who is referred 
to in these proceedings? A. 1 did for a number of years. 

D. \\ ill you tell me whether you had any professional relations 
with him in the summer and fall* of 1908? ' A. I did. 

By Mr. Perry: 

Q. I understand, Mr. Nodding, you are testifying as to personal 
relations and interviews between Air. George Green and vour- 
self? A. Not in the summer of 1908. 

Mr. 1 krr\ : Mr. Perry objects to any testimony relating 
to any employment oi the witness by George F. (Ireen at the time 
referred to. unless it was in consequence ol some oral or written 
authority lrom (ieorge F. (Ireen, and objects especially to any state¬ 
ment- of third persons purporting to he made by the authority of 
(Jeorge F. (Ireen to the witness until that authority shall have been 
proven, on the two grounds, first, that it is hearsay,*and, second, that 
it is testimony with respect to a person who is dead. 

By Mr. Worthington: 

(p Mr. Iloehling, 1 want to show you a paper purporting to he a 
copy of a letter which has been heretofore marked for identification 
at this hearing with the initial- *“J. A. L., v being a letter dated June 
20th, 1908, addressed to Mrs. Mary I. Lewis, and ask you to state 
what, it anything, you know about the original letter of which that 
purports to he a copy? 

Mr. Perry: Mr. Perry objects to this question until it shall have 
been established hv competent testimony that this letter was -ent by 
Mr. Iloehling to Mrs. Mary I. Lewis, either by letter written or verbal 
authority of (Ieorge F. (Ireen directly, on the two grounds above 
stated. 

A. J hi- paper is a carbon copy of a letter that 1 mailed to Mrs. 
Mary I. Lewis at Fomorn. King (Ieorge Fountv, Virginia, on or 
about June 20th, 1908, its date . 

Mr. Perry: Mr. Perry has no objection to the answer insofar as 
it merely relates to the identification of the copy with an original, 
but he moves to strike the answer out as incompetent, for the 
283 reasons already given, until the authority to send the letter 
for George F. Green shall have been completely proven. 
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Mr. Worthington: I now offer in evidence this document last 

relerred to l»v the witness. 

%/ 

(And the same is filed hy the Examiner, marked Exhibit L. R. 
L. No. 5.) 


Mr. Perry: Mr. Perry objects 
now offered in evidence, for the 


to the admission of this document 
reasons hereinbefore stated. 


(p I now show you what purports to be a copy of a letter from 
you to the same Mrs, Mary I. Lewis, dated July lltli, 1908, and I 
will ask you what, if anything, you can tell us about the original 
letter of which that purports to be a copy? 


Mr. Perry. Mr. Perry renews the same objection to this letter. 
Mr. Worthington, 1 suppose it is agreed that I need not repeat this 
objection in full each time? 

Mr. Worthington: No. you can put in there, in any form you 
please, that this objection shall run through everything on this -ob¬ 
ject, without its being repeated. 

Mr. Perry: Yes. 

A. Not having received a reply to my letter to Mrs. Ijewis, on 
June '20, 1908, 1 sent her an additional letter, dated July 11. 1008, 
of which this paper, marked in red ink “Exhibit No. 1," is a copy. 

Mr. Perry: The answer is moved t<> be stricken out. and the same 
objection, for the same reason- as Mated, without repeating them. 


(p Will you state whether or not, as to the two letters from 

284 you, copies of which have just been identified by you, they 

were both signed by you when they were sent to Mrs. Lewis? 

A. Thev were. 

* 


Mr. Perry: Same objection, under the stipulation, and the motion 
that it be stricken out. 

Mr. Worthington: 1 offer in evidence the paper last identified 
by the witness, dated July 11, 1908. 

Mr. Perry: Same objection under the stipulation. 

(And the same is tiled bv the Examiner marked Exhibit L. R. 
L. No. 6.) 

Q. Now, I show you a letter dated July 12. 1908. purporting to 
be signed by Fielding Lewis, and addressed to you. being a letter 
identified by the witness who has jn-t left the stand, and ask you 
whether or not you received that letter about the time it bears date? 

Mr. Perry: Same objection under the stipulation, and a motion 
to strike out. 


A. This letter, dated at Outline. Oklahoma, July 12, 1908, signed 
“Fielding Lewis? and marked in red ink “Exhibit No. was re¬ 
ceived by me in due course of mail, enclosed in an envelope which 
is attached to the letter. 


Mr. I ^rry: Motion to strike out the answer for the same reason, 
under the stipulation. 

Mr. Worthington: 1 now offer in evidence the envelope which 
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i9 referred to by the witness, which is postmarked “Guthrie, Okla 
Jul. 13, 1908.” 

Mr. Perry: Same objection. 

(And the same is filed by the Examiner, marked Exhibit L. B 
L. No. 7.) 

J85 Q. 1 now show you a letter dated October 11th, 1908, pur¬ 
porting to he signed by Fielding Lewis and addressed to you, 
being a letter which was identified by the preceding witness, and ask 
^ c*u whether or not you received that letter and it so when and 
how? 

Mr. Perry: Same objection. 

A. I his letter dated October 11th, 1908, addressed to me and 
signed “Fielding Ixwvis." and marked' in red ink “Exhibit No. 8,” 
was rccehed by me m due course ot mail, enclosed in the envelope 
which is attached to the letter. 

Mr. Perry: Motion to strike out for the same reasons. 

Mr. \\ orthington : 1 now oiler in evidence the envelope which 
\ t e w i t i i c. 'S post-marked “McAlester, Okla, Oct 12 
1908.” ‘ ’ 

Mr. Perry: Same objection, and motion to strike out for the same 
reasons. 

(And the same is filed by the Examiner, marked Exhibit L. B. L. 
No. 8.) 

Mr. Worthington : Now, 1 think, Mr. Perry, in view of the fact 
that you are not prepared to cro>s-examine Mr. Iloehling, I will 
suspend the examination here. 

Mr. Perry: All right. 

(Without concluding the examination of the witness, at this point 
an adjournment was taken until Tuesday, October 18th. 1910. at 
3:30 o’clock p. in.) 

286 Tuesday. Octolxr IS//,, 1910—3:30 o'clock p. m. 

Met, pursuant to adjournment, at the ollice of A. S. Worthington. 
Esq., in the Columbian Building, to resume the taking of testimony 
on the part of the defendants. 

Present: K. Boss Perry, Esq., and Erskine Gordon, Esq. at¬ 
torneys for the plaintiffs; A. S. Worthington and A. A. Iloehling, 
Jr., Esqrs., attorneys for the defendants; Henry W. Sohon, Esq., 
guardian ad litem for the infant defendant, and the Examiner. 

Whereupon Adolrii A. IIoehling, Jr., having been heretofore 
duly sworn, was recalled and further interrogated. 

Direct examination. 

Bv Mr. Worthington: 

«j 

Q, Mr. Iloehling, I wish you would state your professional rela¬ 
tions with George F. Green in reference to the matters involved in 
this proceeding, from the beginning to the end. 

19—2338a 
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Mr. Perry: Mr. Perry objects to any testimony in this connection 
which is not based upon either orai conmiunieations from George F. 
(been, or written authority from him, or from some one acting in 
his behalf duly authorized thereto. 

A. My first professional connection with George I*'. (ireen, 

now deceased. in connection with the question of bis right, if 
any, to tin* property embraced in this suit, as near as 1 
can fix it by reference to papers. began in or about 
-87 the year 1Mb, at which time the late Jeremiah M. W ilson 
was requested by Mr. (been, and. it is my recollection, bv 
Mrs. Devereux, who came with him to look into the question involved 
and I was called into tlie conference, and, a> a result of that, we 
secured certified copies of the last will and testament of Ann (Ireen, 
deceased, and of Osceola ('. (liven, deceased. 

Mr. Perky: Mr. Perry objects t<» this unless it be implied in what 
Mr. lloehiing has said that lie bad personal participation in that 
conference, and personal communication with George F. Green. 

A. (Continuing:) 1 bad a personal conference thereafter with 
Air. George 1*. (.ireen on several occasions in connection with the 
same matter and the same question. l»y referring to the certified 
copies of the wills which 1 secured at or about the time 1 have re¬ 
ferred to, and which I have with me, 1 find that they are attested in 
September, 1 SOT, by which 1 fix the date of the beginning of my 
personal contact w ith George F. Green. I hiring the wars there¬ 
after Mr. George F. Green con ferret 1 with me personally on several 
occasions in relation to this same matter, and in relation to the matter 
of his rights. Alter the death of Judge Wilson, which occurred in 
Idol, there was filed a suit in the Supreme Gourt of the District of 
Columbia, being Fquity Cause No. iM.lN.s. wherein George 1*'. (been 
was one of the defendants, and which suit has already been referred 
to m the testimony in this case: and Air. George F. Green employed 
me to represent and defend his interests in that case, as well also to 
affirmatively assert his claim of right in connection with the 
Jns property that is involved in this case. 1 prepared the answer 
for him in that ease, and it was signed and sworn to bv him 
and filed, being the same answer, a certified copy of w hich has been 
introduced as an exhibit in this case. 1 think perhaps 1 did not 
see Mr. George F. Green thereafter until, as near as I can recall it, 
December. 1001. 11 is answer having been filed October MOth, 1903* 

and the occasion of bis conference with me in December. 1004, I 
think was the month, was the matter of the preparation of his last 
will and testament, and which l did prepare for him. While I may 
possibly have seen Mr. George F. Green at my office after he executed 
his will, he having been m the habit of dropping in to see me about 
this same matter at intervals of several months, I am not entirely 
clear that he ever did see me after December, 1904, in person, 
although he may have done so. My next personal connection with 
this matter was. I think, in the month of May. 1908, after the death 
of the last surviving life tenant. 1 think she died in May. At any 
rate, it was shortly after the death of the last survivor of the two 
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sistoiv that I wax visitp.], as 1 now recall it. bv the five sons of Georce 
Green. who mine to my oflice and_ 

Mr. Perrx : One moment. Mr. Perry objects to anv testimony 
with respect to any communications to the witness from the said 
five sons or any of them, acting on behalf of George F. Green, unless 
authority to act in that respect is proven. 

Mr. Worthington: All 1 cm say ns to that is that I will have to 
put m my evidence one part at a time. 

^ r - Perry: Mr. Perry states that he would prefer to have 
tin' authority proven before the evidence resting upon that 
authority is taken. 

Mr. \\ orthington : W ell. as this will all come before the Court, 
at the same time. 1 prefer to go on with Mr. IToehling. 

Mr. Perry: Then it may he considered that mv objection is re¬ 
peated to each question, and a motion to strike out each answer. 

Mr. W orthington : Certainly, everything relating to the same 
subject, 

Mr. Perry: Yes. 

A. (Continuing:^ As 1 stated. T was visited by, T think, the five 
>«ms of Mr. George F. Green at my office, and they stated to me that 
they came at the request of their father, George F. Green, who re¬ 
quested that I take the necessary steps to assert his claim to the 
property. It is proper that 1 should add in this connection that in 
a number of the conversations that I had during the years with 
Mr. George F. Green por-onaljy. he bad stated to me that when 
the time arose for asserting, his right he wished me to do so for 
him. When the sms explained to me the object of their visit T 
told them what, under the terms of the will, would he necessary 
for their father to do, namely, to comply- 

, ^ n< ^ cr terms of the will of Ann Green? A. Of Ann 

(; reen. namely, to pay or tender to pay to the two living sisters. Mrs. 
Lewis and Mrs. Norton, the $1,000 each referred to in the will. I 
afterwards prepared and sent the two letters which have been in¬ 
troduced in evidence in this case. one to Mrs. Norton and one to 
Mrs. Lewis. 

200 Q. There i> a second letter to Mrs. Lewis. A. And also 

the second letter to Mrs. Lewis, which has also been intro¬ 
duced m evidence. 

Q* • vou ' von ^ st : ,te i nst what your relations with Jere¬ 

miah Wilson were at the time you mentioned his name A Ye« 

1 tho ofli( * e of Shellabarger & Wilson, of which .Tere- 

niiah M. Wilson subsequently became the surviving partner, and 
lifter 1 was admitted to the bar T was associated with both Shalla- 
bargar and W llson. and afterwards with Jeremiah M. Wilson and 
was at the time of tin' initiation of mv relations with George F 

Q. I wish you would explain a little more clearly, if you can, 
Hist what George I\ Green said when he instructed you to assert 
us claim under the will of Ann Green. A. Under the will of Ann 
Green Mr. George F. Green contended that upon the death of the 
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two life tenants the ri<zlit to take the property passed to him upon 
the condition of the payment of $1,000 to each living sister as 
fixed in the will, and that that right did not and could not come 
into being until the death of the two life tenants. 

Q. Well, so far as your personal communications with him go, 
will you tell n> whether or not it at any time he waived or aban¬ 
doned that claim? A. Never at any time, hut, on the contrary, ex¬ 
pressly affirmed it under oath in hi> answer in that equity case. 

Cross-examination. 

By Mr. Perry: 

Q. Just one question. Mr. Iloehling. As 1 understand you, the 
last time vou saw (leorge F. (Ireen and had any conversation 
291 with him was. you think, in December, nineteen hundred 
and what? A. 1904. 

Q. What was his condition at that time? A. I will say this, Mr. 
Perry; I could not swear that I never saw him after I prepared his 
will, but 1 have no definite recollection that 1 did. 

Q. Well, 1 understand that you are not willing to swear that you 
did see him after that? A. No. not after that. 

Q. What was his physical ami mental condition at that time? A. 
1 should sav that his condition both physically and mentally was 
absolutely all right at that time. He was not physically a strong, 
robust man. but 1 noticed no difference in hi> condition then from 
what it had been when I first met him. 

A. A. IIOFIILINH, Jr. 


Subscribed and sworn to lie fore me this 2nd dav of November, 
A. D. 1910. 

J. ARTHUR LYNITAM, 

Examiner. 


Thereupon William D. (Ireen. tailed as a witness on the part of 
the defendants, and being first duly sworn, was examined and testi¬ 
fied as follows: 


Direct examination. 


By Mr. Worthington: 


292 Q. W hat i> your age. Mr. (been? A. You have got me: 
1 think 1 am forty-two or forty-three: I am not sure which. 
Q. Where do you reside? A. In the District of Columbia: here 
in Washington. 

Q. What is your occupation? A. Well. T am at the present time 
in the real estate business with Mr. J. Y. N. ITuyck. 

Q. Are you related to the late (leorge F. (Ireen? A. I am his 


son: res, sir. 


Q. You are one of the parties to this suit, then? A. Yes. sir. 

Q. T wish you would state if you have any personal recollection, 
and if so what it is. in reference to your father signing or not sign¬ 
ing any deed at the request of your uncle Oceola? A. Well, be- 
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f^ie (lie sale of that Rosedale property to Waggaman, my uncle, 
Oceola C. Green, presented a deed to niv father- 

By Mr. Perry: 

0- } (> u are testifying a> to your personal knowledge now? A. 
Yes. sir. 

Q ^ on were there when he presented it? A. I was there at 
the house at the time the deed was there. 


By Mr. Worth i xgtox : 

Q. Did you see the deed? A. Yes, sir; I saw the deed 
and read it t<> my mother. 


Mr. Perry: 
mine proof as 
in question. 


Mr. Perry objects to this testimony unless there is 
to the fact that Mr. Oceola C. Circen sent the deed 


Q. \\ ell. will you tell us whether or not Oceola was there. A. 
Occnla came in later in the evening, that is. after our dinner. 

Q. Moll, go on and tell all that took place. Tell who were pres¬ 
ent and then all that took place. A. Well, there was my father 
and mv mother and the ro fi t of the hovs, the children, they were 
all there: T don't remember exactly which ones, because there was 
quite a large familv. But I know right after dinner mv mother 
asked me to read this deed to her. and T read it to her. and tried 
to explain it to her as host T could. And T told her that if she 
signed the deed, or if all of them signed it. it would practically give 
uncle the property absolutely, for he could take away any interest 
♦hev might have to both the two life estates out of Rosedale. 


Mr. Perry: Mr. Perry object- to any testimony with the mother 
of the witness as irrelevant, and moves to have it stricken out as 
irrelevant. T thought this related to conversations between Oceola 
('roon and the father of the witness. 

Mr. Mortimxgtox: They did. Tie said they were both present. 

A. (Continuing:) T was going to get to that in a min- 

294 uto. 

Q. Before you go on. T want to ask you about the con¬ 
tents of that paper, and 1 want to ask von if vou have any knowledge 
of what became of it 9 A. T have only the knowledge that after 
the kind of a quarrel or fuss in the familv there, when my mother 
per-uaded my father to refuse to sign it. that uncle said he would 
tear the durned thing up. and I never saw it or heard of it after¬ 
wards. 

Q. Your uncle who? A. Oceola C. Green. 


Perrv . Mi. 1 oi i \ does not understand from the testimony 
of this witness as to whether his father. George F Green was nrpscnt 
during the conversation that he is testifving about. ’ 

The Witness: Yes. sir. 

Mr. Perrv : T he witness say- that his father was present during 
this conversation. * 
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Py Mr. Worthington 


Now 0(1 on. ,\. Well, tlion, after mv mother—sifter reading 
it to my mother, they talked it over there, and she said that she 
would refuse to sign it. and she persuaded mv father to refuse to 

!'• l "’ 1 Hit" ii She persuaded hit,.vliise to 

.•'i.L , n n. jimi uncle .MlMl iIimv had (|iiii(» ;i contention ur row (Itore in 
llio family, and lip slid that lie would tear it up 

Q Where did this take plane? A. At the house on 33rd street: 
• not sure as to the number of the house, hut it was the 
house we lived in shortly after we came to town, on 33rd 
street. 

Q. In <ienrgetown? A. Ye?, sir. 

(}. And do you remember now in what year von oeeupied that 
house. A. No. sir: I do not. Mr. Worthington. 

<). Pould you give us any approximate date? You -aid it was 

elore the deed to Waggaman? A. Yes. sir: it was before the deed 
to Maggainan. 

U How long before? Can you give us any idea? A. I don't 
think I could, sir; [ don t remember tho-e dates at all. 

(> Have you any knowledge of the time the deed was made of 
he Imsedale tract to Mrs. Hubbard? A. The onlv knowledge 
hare of that is that I knew at the time that the deed was made 

ni! , .!h!-r k " eW "" " ,0 " S !l - h,eluding my father and 

Q .."'hat I want to get at is if you can tell us whether on this 
occasion when your father refused to sign the deed was before or 
after the deed to Mrs Hubbard? A. Tt was after. 

<). It was sometime between the Iluhhard deed and the Wim- 
banian deed, tlicn? A. Yes. sir. " 

Q. Can you fix the time any more clearly than that 9 \ Whv 
i seems me it was two or three years or more after the Hubbard 
‘ ud before the \\ ataman deed. 

(> A ' 1 fI l ' ) tl ""," a ,% VO V *?''• so !" e li,,le 'he interval between 
the two deeds? A. Yes. sir. 

you say von read that deed’ A Yes sj r 

tlll . on „ h Q ' 0,(1 vo " ,Vi " 1 '• through? A. I read it clear 

H. Now. I wish you would state vour recollection of the contents 
what „ was about. A. Well, as well as I could understand it 


i;A"„ | >K r ,!Y : ? , -’i l Vrrv " bi T ,s to lhi ' lwilllsf no sufficient, ..da 

p iper ' f "' sei '°" <,ar . v testimony of the contents of this 


(j. <... ahead. A As far as my knowledge—as T could understand 
it ''-is deeding the property of what is known now as “Rosedale’ - 
to Oeeola ( . («ieen; deed to him in lee simple. 

(). Part of it or all of it? A. All of it. 


Mr. I’kiiky: Mr. Perry moves that these two answers he stricken 

ils . '•‘‘"•K l”': 1 testimony, and no notice having been 

given to produce the original deed. 
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Q. Do vou rein ember anything of the conversation that took 
place at that time, as to why Oc'ola wanted them to sign the deed 
and why they refused? A. Well, they were talking about selling 
the place, of course, at the time out there, and I remember that 
the place was—Uncle was paying the taxes on it, as I understood it, 
at that time, and he said he was tired paving the taxes on it, and 
wanted to sell the place. 

Q. Well, was anything said about what was to be done with the 
proceeds when it was sold? A. I don’t think he ever ex- 

7 plained that at all, or said anything about it, as far as I can 
recollect. 

Q. Was there any other plan suggested by anybody than making 
that absolute deed? A. There was a plan suggested there that night 
at the time that my mother refused and my father refused to sign 
the deed, to put the money in the hands of a company or trustees, 
or something of that sort; I don't know even then that they agreed 
to sign it, but that was suggested. Then what happened about that 
1 don't know. 

Q. Who made that suggestion? A. 1 could not possibly say now, 
sir, whether it was my mother or my father. 

0- Well, I want to know whether it was made in their interest 
or by Oceola. A. It was made either by my mother or my father. 

Q- Do you know what Oceola said to that suggestion?' A. No, 
sir, I don't know. 

Q. Now, have you told us all that you can recall about that 
incident of the refusal to sign the deed? A. I think that is all I can 
recall about it now. 

0. I wish you would tell us particularly about whether your 
l ncle Oceola was present during the time of the whole occurrence 
that you have narrated there? A. I think that Uncle came in after 
dinner, after they had made up their minds to refuse, and when he 
came in it was then that they told him that they were not going to 
sign it, and then was the time when lie got pretty mad about it and 
raised quite a row. 

298 Q. Well, how did he manifest his anger? A. lie was very 
much displeased about their not signing it. 

Mr. Perry: Mr. Perry moves to strike out all the testimony of this 
witness relating to the conversation which he has testified about, on 
the ground that it does not appear from his testimony that Oceola 
C. Green was present during the time that those conversations oc¬ 
curred. 


Q. Well, that will require me to go back and ask you when you 
were reading the paper to your mother was Oceola present then? 
A. No, sir. 

Q. Well, was he present when she advised your father not to 
sign it? A. Well, he was not present when she advised him 
not to sign it, but they were both present and when Uncle came in 
they said—they then and there told him that they both would re¬ 
fuse to sign it. 

Q. Let me ask you whether he was present when the suggestion 
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w«is made about the company or n trustee takinrr the property over 9 
A. I think he was, yes, sir. 

(i. At this time were you liviiij. with vour hither in the -amo 
house? A. Yes, sir. 

And you continued to live there until when? A. I con¬ 
tinued to live in my fathers house until—let me see—until I was 
married, which is six veal’s aero. 

Well, as far as you know, did anything further take place be- 

, (|(1 tween your uncle- A. (Interposing.) Not that I know of. 

( ( ontniuing:) Metween your mother and your uncle 
ulxmt till- Ilosedale property? A. No, sir. no more than 
when the deed was made to Waggaiiian—I could not testifv to that 
because I ju>t -imply know that Lucie said that they didn't want 
their signatures, or didn't need their signatures. 

Mr. Perky: Mr. Perry moves to have this last answer stricken 
out. on the ground that the witness cannot testify to it. 

(}. You didn't hear him say that? A. I didn't hear him <av 
that, 

Mr. w ORT1IIM.TON : Well. I agree that that mav go out. of 
course. 

Have you any recollection of going to Mr. Iloehling’s oflice 
at any time in connection with your father's relation to the Kose- 
ualc propertyA. Acs. sir: went there on several occasions. 

( v >. And covering what period. I mean, during your father's life¬ 
time^. A. Well, 1 went there* between the time that mv aunt. Mrs. 
A. IP Green died, and before the death of mv father. I went there 
at his request. 

At whose request A. My father's request. 

(p 1 (» do wliat * A. lo request Mr. Iloehling to proceed in this 
matter and make a tender of one thousand dollars each to Mrs. 
Norton and to Mrs. Lewis. 

•'»()(> (J. Now I wish you would tell us exactly how vou came 

to go at your father's instruction. A. Well.' my father asked 
all ot us. that is. I think it was my brothers Zola. John. Dick, and 
rrank and myself, and asked us all to go down to Mr. Iloehling; 
so we decided that we would all go down there together. 

Q. I ell us what your father said. A. lie asked us to go to Mr. 

Iloehling and ask Mr. Iloehling to make this tender of $1,000 to 

both Mrs. Norton and Mrs. Lewis. 

Q. IIow did that matter come up at that time? \ W’ell in 
talking over the matter of the Rosedale property, he said he con¬ 
sidered that now was the time for him to assert iiis right, after the 
death of the last life estate, and he wanted us to go and ask Mr 
Iloehling to do it. 

Q. W hose death was it you refer to as the last one 9 A Miss 
A. R. Green. 

Q. W’hen did she die? A. She died in Mav. 1905. T think it 
was: Tam not sure as to the date, hut she died in May. 

Q. ^he died in Ma\ ? A. She died in May: T can sav that 
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Q. You are not clear about the year? A. I am not clear about 
tlie year; no, sir. 

(i. Mow long after her death was it that you had this conversa¬ 
tion with your father about going to Mr. I bidding's office? A. 

About a couple of weeks. 

Q- Now tell us what you did in pursuance of that request. 

A Well, we went down there and asked Mr. Hoehling if 
he would make a tender of $1,000 to both Mrs. Norton and Mrs 
Lewis, and alter a conversation with Mr. Iloelding he asked us 
where the money was, and we assured him that the money was in 
Hie hands of my brother Zola, to pay him at anv day that he wanted 
it, or pay him before lie wrote to them; and Mr. Hoehling then 
wrote them a letter saying they would be paid this money. 

Q. l)o you know the date of your father's death? A. Yes, sir 

Ch How long had he been ill? A. Well, he had been ill for 
about a couple of years. 1 expect. lie had been practically ill ever 
since he had typhoid fever, several years before he gave up his 
o hce He never recovered from it. That is about the length of 

before Tdied!"' Ver> ' about 11 

(i. Well, at the tune that be guve you nml vour brothers the in- 
structmns ubom going to Mr . Iloehlings office wits be up and about, 
oi about the house, or in bed. or what? A. lie was up and about- 
ne was out doors very nearly every day. every good .lav, anyhow. ’ 

Y; " "Y n , lne !', tal , '" n,ht ""' ft that time? A. He was all 
he clioie 1 ' ^ V ’ 16 ' rea<l llie l l!, l’ elv (lr do—or read anything 

H. So tar as your personal knowledge of your father’s actions is 
o fl ., concerned, and omitting anything you heard from others, 

• > - "bat knowledge have you of his at any time abandoning bis 
supposed right to ihi> Uoscdale property, or acquiescing in 
. our Lucie Oceola s clam, of right? A. Well, be never abandoned 
it, as tar as I know personally; never acquiesced in Uncle’s right 
am more than if I nele lived—would outlive the two life estates 
that be should have a perfect right to (lie Ko-edale property. ’ 

Cross-examination. 

By Mr. Perry: 

1 ioii- 0i r.V'- "i lie ," <li ' 1 f " ther ,lie '- A - Ile died December 

(). W hen did be have this attack of tvplioid fever 9 \ Ob lie 
had it about m 1892, 1 think it was. ' ‘ ' ’ e 

Q. 1892? A. I mean 1902. 

Q. What is the last business paper that you know that vour 
father signed before Ins death? A. [ could not sav that sir' be¬ 
cause he was m the office over here as register—water re<d-ter for— 

I heg your pardon, sir; yon said before his death? 

rri I> ^ R . KV - (t ° the Examiner): Just, read the question, please, 

(1 he bxa miner read aloud the pending question.) 

A. I don’t know. 

20—2338a 
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Q- \\ hat was tlie last business transaction that you know of of 
your lathers l»efore his death? A. Mr. Perry, do I understand you 
to say business as relative to any real estate, or anything of 
d()d that sort, or just merely business of attending to his affairs, 
or his household affairs? 

D- Well. I mean, for example, what is the last deed do you know 
that he signed before his death? A. The last deed before his death 

I imagine the last deed that I know of before hi> death was some 
lots on Q street. I think they were. 

D* And when did Ik* make those deeds? A. I expect about 
twelve vears ago. 

Q- M hat was the last contract that you know of that Ik* made 
before his death? A. I don t know of any contract at all. After 
he resigned from hi> office over hen* he didn't do anv business; he 
had no occasion to make contracts. 

Q. When did he resign from this office you speak of? A. fie 
resigned from the office about a year and a half or two years before 
he died. 

Q. M hat < 1 id your lather die ot, Mr. («recn? A. I imagine it was 
from old age more than anything else; general debility. I believe 
the physician gave in his death certificate. 

Q- How long was he confined to his bed before his death? A. 
About two weeks. 

ff. And can t \ ou toll me what the last business Ik* engaged m 
liefore his death wa.— how long before Ik* died that he transacted 
any business at all? A. Well, no. sir, 1 cannot, because I was mar¬ 
ried at that time, and I didn t live home, and I know Ik* was m no 
business, and he was doing nothing, and I don’t know what 
dot business transaction Ik* had. anything more than there 
around the house. 

WILLIAM I). (IKEEN. 


Subscribed before me this 2nd day of November, A. |). 11)10. 

•L ALTIILL LYXIIAM. 

Kxow inrr. 


1 hoicupon \\ ILI.IAM K. Green. called as a witness on the part 
of the defendant, and being first duly sworn. wa> examined and tes¬ 
tified as follows; 

Direct examination. 


By Mr. Worthington: 


Q. \\ hat is your age. Mr. Green? A. I am thirty-six years old. 
Q- Where do you live? A. 1 live in Hammond Court, George¬ 
town. 


(L Have you any occupation? A. Light at present I have none, 
no. sir; I have been working for the District as Inspector, and been 
on the road, practically following construction work. 

Q. ^ on are one of the sons of George F. Green? A. Yes. sir. 
Q. And a party to this suit? A. Yes. sir. 

Were , Vul1 living with your father at his house at the time of 
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his death? A. No. sir; I was in Chicago at the time of his 
death. 

305 Q. How long before his death had you ceased to live with 
him in his house? A. I used to come home about three times 
a year for- 

Q. No, no; I say how long before his death? A. He died on the 
15th of December, and 1 was here along, 1 think it was, in Septem¬ 
ber. 

Q. Now, you are not paying any attention to my question. I 
say how long before bis death was it that you ceased to live at his 
house? A. Oh. 1 hadn’t lived at his house for, let me see—I left here 
in 1893. 

Q. Where did you go then? A. I went to Chicago. 

Q. Have you any recollection of an occurrence at your father’s 
bouse when Osceola Oreen. your Uncle, was present in reference 
to signing a deed or not signing it? A. The only recollection I 
have is up at 1421 33rd street when. I think it was, Sunday evening 
about seven o’clock, when he brought a paper in there to sign, and 
1 remember my mother leaving the room and said “George”- 

Mr. P erry : I object to this unless Osceola C. Green was present at 
the time. 

A. (Continuing:) He was present. Then I came in there a few 
minutes afterwards. 

Mr. Perry: Well, 1 object to anything that transpired before you 
came in. 

A. (Continuing:) And I remember my mother reading a paper 
and said “George, you are signing away every right you have here.” 

I think that is tbe exact words she used. 

30() Q. What did your father say or do about it? 

Mr. 1 ’erry: Mr. Worthington it is not necessary for me to repeat 
tliis objection? 

Mr. Worthington: Oh. no. 


A. Said he would not sign. 

Q. Well, what did your Uncle say then, if he said anything? A. 
He simply—1 remember tbe thing perfectly. He was chewing to¬ 
bacco, and be went on outside and said—I don’t remember the ex¬ 
act words he said, but, anyhow, be simply walked out of the house 
in a kind of a huffy mood. 1 remember that part perfectly. 

Q. Who was present when this happened? A. I can’t really say, 
Mr. Worthington, who was present. We were all sitting around there 
in the late evening. He had just come up from Rosedale. He would 
stop by there pretty nearly every Sunday evening. 

Q. T want you to tell us, as nearly as you can remember, all the 
persons who were present when this conversation occurred about the 
deed. A. 1 remember my sister was there; I am pretty sure she was 
there; Frank 1 know was there, and T was there, and it has been so 
long ago I really could not tell you exactly who was there. I remem¬ 
ber them being there, though. 
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Q. Mel], «a> your father II,A. Yes, sir my father was there. 

Q. And your mother? A. 'i os. sir, mv mother was there 

Q. And your I nc-le Oceola? A. He emue in there- ves 
sir. * • * 

307 Mi-Perry : Now. Mr. IVrry moves to strike out this testi- 
niony heemise it is not definitely tiseertained as to what part of 
it U-ceola Green was present at. 

I' 1 l 1 ' 1 " |I1 i,!<k ' vl "'ther or not your 1 tide O-ceola was 
|> osent when your mother made that remark to vour father aliout 
sijtitiUK away Ins rtght? A. That is what made him so mad 

U ''ell. answer my <|"estinn. Was O-eeola there then’ \ 
Yes, sir. 

,vlIo T1 '°" V °" "i" 1 ' • von '' f,l<ll °'' refused to sig„. Will von tell m 
whether vour uncle Osceola wa- pre-ent then? A. Yes. sir. When 

w’dkeT s'", 1 ' ,' 1 "" e'erythine he am. that is when he 

talked out of the house. 

Q. What heejtme of the deed? A. I haven't the slighte-t idea 
W ; Do v.n remember whether it was left at the house or he look 

0 Tfow" -iV 'T 1 ' , Mr ' V,, '' , l''ngt<Mi. I don’t t-ememher. 

h neat h can \ on fix the date of this occurrence’ \ Well 

T can figure it out this wav. i, wa—I know when Mr. Cleveland 

'•ought that place nut there 1 tli-nil* it »v.» i kk* 1 i i , 

p , i V . ' m ; ,( - 1 n "«•» l ss -> when he was elected 

..* i ' 1 "’ >V 

there !£„'’d^te.m'numtls'' ' " ,i,,k 

Q. Now. do you recall eve- going to Mr. Iloehling's offiee in refer- 

oou ,ln : h’o-edale proper!v? ,\. \ 0 . sir. [ think the 

I!".' ' V!l ' ’ l "; ,v — 1 we Mr. Iloehling was up 

(ie when I wa- with you that dav—came up here T have 
been away from home a good deal. 1 

(J. l>td you ever go to hi- nlli. r before vour father's death’ \ 
Nm -nr no, m mv .. . ! „ev, r went to his offiee 

,• ! '"- v '•‘’'•"Heetion of t earing vour father givino anv 

' "VT'Uest- to anvl.ody eke in re fere nee to Mr Ifoehlitm 

and the ho-edale pmpertv? A Well, the onlv thing 1 ean reeall 
is wc always looked upon Mr. Iloehling a- the attorney up there, 

th.MrJ’KRttv: T object and give tmtiee that I will move to strike 

<}. Have you any recollection of bearing ... father s nv anv- 

hmg on the subje,-,? A. | have . ,ore recollection than • v- 

"ng-we a ways knew tha, he was doing business wi,fi *" > 

in^af!” intetv'ls .. Mr ' 

Mr. I’errv: Mr. Perry objects to this am.. it be stricken 
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Cross-examination. 

By Mr. Perry: 

D- Mr. Green, when did your father die? A. lie died the loth 
day of December, two years ago. I think it was. 

Q- M hat was his mental and physical condition just before 
dot) his death? A. Well, up until within a month of his death— 
th at is. I saw him about a month before his death and I 
walked around town with him. and he was feeble, hut as far as his 
mind was concerned, he was all right. 

Q- Did your father leave a will? A. Yes. sir. I think he left a 
will. Let s see—T was away from here. I never saw his will. But 
he left a will to the effect that if both of mv sisters married every¬ 
thing was to go to my brother Frank. 

Q. Never mind about the contents of it. lie made a will, did he? 
A. Yes. sir. 

Q. Did you at any time ever assert that he was not competent to 
make that will? A. No. T never made any assertion to that effect. 

Q Non consider that mentally he was competent to make that 
will? A. 1 think he was competent enough within a month of his 
death. 

WTLLTAM R. GREEN. 

Subscribed before me thi- 1st day of November. A. D. 1910. 

J. ARTHUR LYNTTAM . E.nnninrr. 


r l hereupon John (Ireen. called as a witness on the part of the 
defendant, and being first duly -worn, was examined and testified 
as follows: 

dlO Direct examination. 

By Mr. Worthington: 

(J. Wh at i< your age. Mr. Green? A. Forty-one. 

Q. And where do you live? A. I live at .‘1042 P Street. 

Q. Georgetown? A. Georgetown, yes. sir. 

Q. And your occupation? A. Civil engineer. 

Q. You are a son of the late George F. Green, and a party to this 
suit? A. Yes. sir. 

Q. Were you living with your father at the time of his death? A. 
No. sir. 

Q. I low long before his death did vou cease to live with him? A 

Why. I never did live with my father: always lived at mv aunt’s 

out in the country, hut I used to see him every day; 1 was there at 

the house everv daw 

• • 

Q. Have you any recollection of an occurrence there when there 
was something that took place about signing or not signing a deed? 
A. No, sir; I was not in this country at that time; 1 was in Central 
America at the time that happened. 

Q. Do you know Mr. Iloehling here? A. Yes, sir. 
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Q. Did you ever have any ocean**n to go to 1 n^ office in reference 
to anv matter involved in this suit? A. Yes, sir. once. 

311 (}. II ow did you happen to go there? A. Mv brother 

told me that he wanted me to go down to Mr. TToehling’s 
office with him. and we went down there and talked over this case 
with Mr. IToelding. 

Mr. Perry : Mr. Perry object^ to this testimony and moves to 
have it stricken out. as irrelevant. 

Q. M hen was that? A. I could not tell you. nr. It was about 
a year before my father’s death. That i< the nearest that I could 
come to it. 

Q. Do you remember whether it was before or after the death 
of Ann K. Green? A. It was after tin* death of Ann P. Green, just 
after: a short time after the death of Ann P. Green. 

Q. Did you at any time, or about that time, have any conversa¬ 
tion with vour father, or hear him sav anvtbing with reference to 
the matter? A. Yes. sir. T had. before we went down t<> see Mr. 
TToehling. T had a conversation with him. 

Q. With your father? A. Yes. sir. 

Q. Now just tell us what it was. A. T can’t remember the con¬ 
versation. hut- 

0. M ell. the substance. A. We were talking about this thing, 
ami my father said—T think that my father suggested that we go 
down and see Mr. TToehling and talk ihe matter over with him. and 
as a matter of fact, we went down there, and T think that at that 
time my brother in Chicago, the one that was to put up 
•»1 - the money to fight this case, he said that he would put up 
the $1,000 to each one of the heirs, and we went down, and 
I think. Mr. TToehling. that we told you that we had the monev 
ready to fight the case. and. as a matter of fact. T think that we told 
Mr. TToehling to tender the $1,000 to each one of the heirs. That 
is the only time- 

Mr. Perry: Mr. Perry objects to this conversation, which does 
not purport to be between George F. Green and the witness, as ir¬ 
relevant and hearsay. 

Q. You said that your father suggested that you go to see Mr. 
Nodding. What did he say. if anything, about the object of going 
there? A. That was that he would demand his rights, and that was 
the substance of it, T could not tell you now. sir. the words that 
he used. 

Q. That he would demand his rights in what—what rights were 
you talking about? A. Tn the estate: that is. the Rosedale prop¬ 
erty. 

Q. What was your father’s physical and mental condition at that 
time? A. Practically just as well as any of us are. 

Q. You mean physically as well? A. Not physically as well, no; 
of course not the same, because he was an old man: but he would go 
and take a walk every day and walk around, and he went out: 
lie went even-where. 

V 







WILLIAM A. GORDON Et AL., TRUSTERS. 


159 


Q. What indication, if any, did you observe at that time as to any 
failing of his mental faculties? A. There was none at all, sir. 

313 C r o ss- e x a 111 i n a t i o n. 

By Mr. Perry: 

Q. When did your father die, Mr. Green? A. On the 15th of 
December, two years ago. It will he two years. 

Q. What is the last contract or business transaction that you 
knew him to make before his death? A. The last one 1 know 
of, sir, is a sale of or at least an agreement with Mr. Burgdorf in the 
Brightwood Park property. But then i have never really lived with 
my father, although I was there every day; never lived there in the 
house. 

Q. I low long was that before his death? A. Oh, that was, I 
could not tell you exactly, sir, hut 1 supposed along—why it must 
have been seven or eight years. 

Q. Before his death? A. Before his death; yes. sir. 

(}. Your father left a will? A. Yes, sir. 

Q. Did you at any time take the position with respect to that will 
that he was not. competent to make it? A. No. sir; never. 

JNO. GREEN. 

Subscribed before me this 1st day of November, A. D. 1910. 

J. ARTHUR LYNIIAM , Examiner. 

At this point an adjournment was taken until Friday, October 
21st, 1910. at 19 o’clock a. m. 
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Friday, October 21 st 1910—10 o’clock a. in. 


Met, pursuant to adjournment, at the oil ice of A. S. Worthington, 
Esq. 

Present : R. Ross Perry and Erskine Gordon, Esqrs., attorneys for 
the plaintiffs; A. S. Worthington and A. A. Jloehling, Jr., Esqr., 
attorneys for the defendants; Henry W. Sohon, Esq., guardian ad 
litem for the infant defendant, and the Examiner. 


Whereupon Frank I\. Green, called as a witness on the part of 
the defendant, and being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination. 

By Mr. Worthington: 

Q. What is your age? A. Thirty-four. 

Q. Where do you reside? A. Hammond Court, 30th and Q. 

Q. What is your occupation? A. Crier in the Supreme Court of 
the United States. 

Q. You are a son of George F. Green, deceased? A. Yes. sir. 

Q. And one of the parties to this suit? A. Yes, sir. 
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W- Di<l you live with vmir father up to the time of lii.s 
olo death? A. Yes, sir. 

0- Have you any personal recollection of an occurrence 
that is said to have taken place some years aim in reference to votir 
fathers signing a deed conveying his interest in “Posedale’’ to your 
uncle O-ceola? A. No. sir. nothing more tiia/ what I have heard 
the familv discuss 

^ J * recall any conversation with Mr. Jloehling at 

hi> otlice in or about dune. ilM)«S? 

Mr. Perry: Mr. I'erry object' to this question as calling for 
testimony which is incompetent, unless it occurred in the presence 
ot Mr. O-ceola (ireen in his lifetime. 

Air. \\ (»Hi n i N(iT<>x ; ()h, no. ibis is about a dillerent matter. 

1 his is about the same matter you have already got your objection 
to. This is ai ♦out the instruction to write these letters. 

Mr. 1 Kitm : Well. then, counsel agree that the objections hereto¬ 
fore taken in detail to the testimony ot the other witnesses named 
t ireen in this connection, and also to Mr. 1 budding's testimonv. shall 
apply here with full elfcct as if repeated literally. 

Mr. Worthington : Certainly. 

Mr. Perry : I understand. ot course, this i- alter the death of Mr. 
O-ceola (ireen. 

Mr. W'oKTiu ngton : Yes. 

Mr. Perry : Well. then. I haven t objected to tcstimonv tin* other 
day as to what occurred alter the death <»! both O-ceola C. (ireen 
and the death oi (ieorge I*, (ireen. because 1 did not appre- 
.*U() bend that our statute applies in such cases as that, where 
both parties are dead; hut I do object now to anv matter that 
occurred when (ieorge 1*. (ireen was -till living. Cmler our statute 
I don t think that either (Ieorge P. (ireen or his executors or devisees 
would he competent to testify to that, and 1 object to it on that 
additional ground. 


(The pending question was read aloud by the Kxaminer.) 

A. Yes, sir. 

Mr. Perry: I object to it on the further ground that what oc¬ 
curred between Mr. Iloehling and this witness is absolutelv im¬ 
material to the matters involved in this case, and is incompetent. 

Q. How did you happen to go to Mr. 1 holding's otlice on that 
occasion? A. W e went there at the instruction and request of my 
father, together with my brothers, who also went with me. 

Q. W ell, what did your father state to you that made you go 
to Mr. Hoehling s office? 

Mr. Perry; It is understood that these objections apply all 
through. 

Mr. Worthington: Oh. certainly. 

A. My father had requested us to ask Mr. Iloehling to take 
steps to assert his rights and claims to the Posedale estate. 

Q. Well, which of your brothers went with you on that occa- 
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sion to Mr. Hoehling’s office? A. Well, my brother, William Dever- 
eux, John and William R. Green. 

Q- And what did your other brothers say to Mr. Iloehling 
•>1/ on that occasion, in substance? A. We said to him that my 
lather wished to claim his rights in the estate under his 
mother's will, and wanted him to take steps to secure them for him. 

Q. Now, how nearly can you lix the date of when you received 
these instructions from your father and went to Mr. Iloehling’s 
office accordingly? A. Well, my aunt died, 1 think, on the 21st of 
May, lhON. 1 suppose we went down there probably two weeks or 
a month afterwards. 

Q. Your aunt- A. My aunt, Miss A. R. Green. 

Q. Who has charge of your fathers papers since he died? A. I 
have, sir. 

Q- Have you gone over them? A. Yes, sir. 

Q. Will you tell me whether or not you have found among them 
any papers purporting to be a deed conveying your father’s interest 
in Kosedale to your uncle ()-ceola. and not signed by your father? 
A. I have not found any, sir. 

Q- Well, did you iind any such deed signed or unsigned? A. No 
sir; not at all. 

Mr. Worthington: That is all. 

Mr. 1 err\ . 01 course the motion to strike out, which was a part 
of the objection, applies with equal force in each case. 

Mr. Worthington: Oh. certainly. 

3hS Mr. Perry: No cross-examination. Is that all on that 
point? 

Mr. Worthington : Well, except Mr. Zola Green, who lives in 
Chicago, and I have written to him. 

All. I err\ . Mi. 1 err\ now moves to strike out the testimonv of 
all the witnesses named Green, namely, William I). Green, William 
R. Green, John Gieeti, and I rank R. Green, who have recently 
testilied in this case, save as to the alleged conversation occurring 
between George F. Green and Osceola C. Green at the house on 33rd 
street, which he conceives to be competent. All the rest of it he 

regards as incompetent, and moves to strike it out for the reason 
stated. 

FRANK K. GREEN. 

Subscribed before me this 3rd day of November, A. D 1910 

J. ARTHUR LYNHAM, 

Examiner. 

Thereupon, W illiam A. Gordon, called as a witness on the part 
of the defendants, and being first duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Air. Worthington: 

Q. Air. Gordon, there has been testimony given here tending to 
show that some time late in the eighties there was a deed presented 
21—2338a 
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to Mr. George F. Green for his signature by his brother Oceola 
Green, and which, if executed, would have conveyed George 

319 F. ( Ireen’s interest in Kosedale to this brother. I want to 
ask you whether you have found any such deed, signed or 

unsigned, among the papers and effects of Oceola Green? 

Mr. P erry : Mr. Perry objects to the recital in this question, inas¬ 
much as he cannot concede that any competent testimony has been 
given by any witness in thi> case up to this point ;is to the existence 
of any such deed, and by “such deed he means any deed the con¬ 
tents of which were such as the recital in the question assumes. 

A. I never found any paper or deed between George F. Green 
ami Oceola C. (ireen, except the one referred to in mv original 
testimony which wa> a deed in tru.-t which is filed in the case. 

0* 1 Ia\ e \ ou examined the* papers ot Osceola Green for the pur¬ 
pose of finding anything that referred to the Kosedale property? 
A. ^ es, 1 have examined all of his papers time and again, and 1 
think that everything that referred in any way to it we submitted 
in my original examination. 

Cross-examination. 

By Mr. Perry: 

Q- ^ ithout waiving his objections in any degree as hereinbefore 
expressed, Mr. Perry will ask the witness to state the degree of care 
with which he made these examinations, and the number of them, 
;us near jus lie cjin fix it. A. I went over all the papers as care- 
lull\ jU" possible on quite ji number of occjisions, because 1 wanted 
to find everything that referred to this matter. 

WILLIAM A. GORDON. 

320 Subscribed before me this 2nd day of November A. D. 
1910. 

J. ARTHUR LYN11AM, 

Examiner . 

(At this point jin adjournment was taken until Wednesday, 
October 20th, 1910, at 3:30 o’clock p. m.) 

W ednesday, October 2 Gth, 1910. 

3:30 o’clock p. m. 

^ Met, puisujint to adjournment, at the office of A. IS. W orthington, 

Present. K. Loss ferry and Lrskine Gordon, Ksqrs., attorneys 
for the plaintiffs: A. Worthington, Esq., of attorneys for the de¬ 
fendant.-: Henry \\ . Sohon. E-q., guardian ad litem for the infant 
defendant: Mr. William A. Gordon and the Examiner. 

W’hereupon an adjournment was taken until to-morrow Thurs¬ 
day, October 27th, 1910, at 10 o’clock A. M. 
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Thursday, October 27th, 1910. 

10 o’clock, a. m. 

Met, purusant to adjournment, at the office of A. S. Worthing¬ 
ton, Esq. 

Present: A. S. Worthington, Esq., of attorneys for the defend- 
^ ants; Mr. A\ illiam A. Gordon; Henry W. Sohon, Esq., guard- 

321 ian ad litem for the infant defendant, and the Examiner. 

Whereupon, Grover G. Hastings, called as a witness on the part 
of the defendants, and being first duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Worthington: 

Q. Mr. Hastings, what is your age, please? A. I will he twenty- 
six the 22nd of April: born in 1885. 

Q- M r here do you live now? A. T am just stopping at 4016 
Fourteenth street in this city; my residence is now in Bethlehem, 
Pennsvlvnaia. 

Q. You formerly resided in this District? A. Yes, sir. 

Q. W ere you at anv time a notary public here? A. Yes, sir. 

Mr. A\ ortiiington : At this time I offer in evidence a duly certi¬ 
fied copy of the will of the late George F. Green, and proof of pro¬ 
bate thereof. 1 

(And the same is filed hv the Examiner marked Exhibit L B 
L. No. 9.) 

Q. W ill you look at the instrument which T now show you, dated 
the 20th day of May, 1000. purporting to he a deed acknowledged 
before you as a notary public, by Frank K. Green, Ann Forrest 
Green and Georgia Forrest Green, and tell me whether or not your 
signature is there as a witness, and if so whether it is your genuine 
signature? A. Yes, that is mv genuine signature. 

322 Q. Did you know the three persons whose names are ap¬ 
pended to the paper? A. I did. 

Q. Did you see them sign that instrument? A. I did. 

Q. .And did the\ acknowledge it before vou as certified hv vou 
at the foot of the deed? A. Yes, sir. 

Q. Is that your genuine signature and seal at the foot of the cer¬ 
tificate? A. Yes. sir. 

Q. And was this acknowledgment made on the date that the 
certificate hears. May 20. 1000? A. Yes, sir. 

Mr. AVorthtngton : I now offer in evidence the deed just identi¬ 
fied by the witness. 

(And the same is filed by the Examiner, marked Exhibit L B 
L. No. 10.) 

Mr. Gordon: No cross-examination. 

GROVER C. HASTINGS, 

Subscribed before me this 27th day of October 1910 

J. ARTHUR LYNHAM, 

Examiner. 
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Thereupon. William K. Qiintkr. called a? a witness on behalf 
of the defendants, and being first duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Worthington: 

323 Q. What is your age? A. Twenty eight. 

Q. A our residence? A. No. 1313 Irving street northwest 
Washington, p. C. 

Q. W hat is your business? A. 1 am a member of the bar of the 
Supreme Court of tbe District of Columbia. 

Q. Are you a notary public? A. I am. 

Q. In this District? A. Vos. sir. 

Q. And were you in May. 1009? A. Yes. sir. 

Q. Please look at this instrument which i> dated tbe 26th day 
of May. 1909. purporting to be a deed signed hv George Koarnov. 
and tell me whether your signature as a witness there is your genuine 
signature? A. It is. 

Q- Did you know Air. Kearney and see him sign that paper? 
A. I saw him sign the paper, yes. sir. 

Q. Did you know him? A. lie was introduced to me at about 
that time, here in tbe office. 

Q- Do you remember by whom? A Either by you or by Mr. 
Green—Frank K. Green. 

Q. W ell. is your signature to tbe certificate of acknowl- 

324 edgmont there genuine? A. That is my genuine signature. 

Q. And is that your genuine seal? A. That is niv genuine 

seal. ves. sir. 

« 

Q* Did you sign as a witness and append the certificate on tbe date 
that tbe paper bears date? A. Yes. sir. 

Air. Worthington: T now oflor in evidence that deed. 

(And the same is filed bv the Examiner, marked Exhibit K. B L 
No. 11.) 

Mr. Gordon: No cross-examination. 

WILLIAM K. QEIXTEIL 

Subscribed before me this 2nd day of November. 1910. 

h ABTIIER LYXIIAM. 

Examiner. 

Tbereupon Grover C. Hastings, having been heretofore duly 
sworn, was recalled and further interrogated. 

By Mr. Worthington : 

Q. Were you acquainted with George Kearney? A. Yes, sir. 

Q. And do you know bis handwriting? A Yes. sir. 

Q. How did you become acquainted with it? A. Well, lie was 
law librarian up at the ( apitol, at least be was assistant librarian, 
and I was for two summers under him in the library at the Depart¬ 
ment of Justice. 
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Q. And did you see him write frequently? A. Yes, sir. 

I wish you would look at what purports to be his 
signature at the foot of this deed dated Mav 26th, 1900, and 
which is in evidence in this case as Exhibit L. H. L. No. 11, and 
tell me whether that is Mr. Kearney’s genuine signature? A. Yes, 
it is. 


Mr. Gordon: I object to that for the reason that he is not a 
proper witness to prove that, not being a witness to the deed, and 
the witness to the deed being alive. 


GROVER C. HASTINGS. 


Subscribed before me this 27th dav of October, 1910. 

J. ARTHUR LYNITAM. 

Examiner. 

(At this point an adjournment was taken until Saturdav. October 
29th. 1910. at 10 o’clock a. m.) 

Note by the Examiner.—On the last mentioned date, to wit. Satur¬ 
day. October 29th. 1910. the taking of testimony on the part of the 
defendants was announced as closed. 



J. ARTHUR 

LYNITAM 

Examiner. 

326 

Deposition of Zola C. Green. 

Filed November 25, 1910. 


* 

* * * * 

No. 27919. In Equity. 

William A. Gordon et al. 
vs. 

Lot isa K. Norton et al. 

* * 

The President of the United States to Arthur A. 

Anderson, Chicago 

Illinois. 

First X. B k Bid’s, Gredins: 


Know you, that in confidence of your prudence and fidelity, you 
have been appointed and by these presents you are invested with 
power and authority to examine Zola C. Green as witness for the 
Defendant- in the above-entitled cause upon the interrogatories 
annexed to this commission: and upon further oral interrogatories 
to he propounded to said witness wherefore, you are hereby com¬ 
manded, at a certain day and place, or certain days and places, to he 
appointed by you, to cause said witness to come before you, and 
then and there examine him on oath or affirmation, upon the said 
interrogatories, both written, and oral as aforesaid and reduce his 
testimony into writing to he signed by said witness; and, having so 
done, annex the same to this commission, closed up under your seal, 
and make return thereof into said Court with all convenient speed. ’ 
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Willi,- 111,. Honor, 1 M 0 Hurry M riohaush. Chief Justice of said 
' onr b the * *11 1 < 1;iv of November. A. I) 1010. 

I SKU -I JOIIX U. YOF.XG cirri: 

By W.MS. F. I.FMOX. 

Assistant Clerk. 


:5 “ < Interro(fat<>ries /'eo/iosei/ In In Propounded to /ok, (\ (;,-een. a 

H it ness on llrlnilf of the Defendant*. 

1. I’leuse Mute vour lull uaiue. ujte. residence and occupation 

•': our r< A , ! l ' , " ; . if " n - v - «' <>'-*«<> F. Croon, lato a resident 
of the I strict of C*>1 nit 1 1 >i«i. and now deceased. 

, *’• *) ,v - V( ? u { \ H ! ^ nl;l <h-een who i> named as one of the 

<leteii( 1 «* 111 ts in this ease. 

State when the said George F. (Oven died. 

•>. lMease Mate whether you wore present on anv occasion .. 

wore also present said Gonrjje F. Croon. 1m wife, and Hie late ((seeol., 

< . Croon in or ahout the year 1N.H.N; when the subject niallor of ,|„. 

moo in g relate, 1 to a oorlam deed proposed to I.xecntnl. oomevin- 

" known ;, s the Rosedale property to said Osceola <\ Given. 

o. State where that meeting took place, and al>o how von identifv 
the year of the meeting. 

V 'yliftht-r upon said oooasion von saw .I examined lip. 

oorlam deed above referred to; and also stale whether von had 
pio\ lous y soon said deed; and. if you had. stale in whose pos-esdon 

it was when y<. 1 st saw it. and hy whom the ..,1 had hoen left or 

placed m said custody, if von know. 

■\ State who. if any one. had signed and executed the deed when 
>oii list saw it: and also state what the condition of the deed wa~ 
in relation to the matter of signature and execution hv panic* at the 
time you saw ami examined it at the meeting hetxvec .1 said 
(tcorge K (.reen and wife and said Osceola C. Oreen. 

. ’ • nil that transpired, in vour presence, on the oc- 

casion of the meeting between the parties above named: state par- 
tieulail\ what George I*. Green and wife stated to Osceola C. Green. 
i anything, m relation to their determination to sign and execute 
or not to sign and execute said deed. 

I<*. Suite how that interview en,le,l. us fur us Osceola C. Green is 
concerned, and state, if you know, what then became of said deed. 

I I State whether you at any time went to the office of \ \ 

I melding. Jr.. Attorney at Law. in Washington. D. C., in connec- 
tion with vour fathers relation to the Kosedale property 

, I'' ,li,l. when you went: who accompanied von • what 
there °' v °" r visi,: i "" 1 n !'°" "hose request you went 

|:! 'f fhe that you visited said A. A. Hoehlins. Jr., upon the 
request ol said George !•. (.reen. slate just what instructions, if anv. 
>aid George r. Green gave you in that behalf. 

14. State whether or not you visited said A. A. Hoehling, Jr in 
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the same behalf above referred ! », on more than one occasion; and 
it yon did. state 1 the object of each of such visits;. 

b>. If you state that you did so visit the said A. A. Iloehling, .Ir., 
state whether or not your first visit was prior or subsequent to the 
death of your aunt, Anne R. Green; and therein state when your 
said aunt died. 

d-b R>. So far as your personal knowledge of tlie said George 
I*. (Jreeu s actions are concerned in connection with said 
Rosedale property, and omitting anything in that regard which you 
may have heard from others, state what knowledge you have of said 
< Jeorge I*. (Jreeu at any time, up to and including the date of his 
death, abandoning his -opposed right to said Rosedale property, or 
acquiescing in the claim of right of the said Osceola C. (Jreeu. 

:;:»() ******* 

At the execution of the foregoing commission issued out of tlie 
Supreme ( ourt of the District of Columbia, and to me directed, em¬ 
powering me to examine witnesses in the above entitled cause. 1, 
Arthur A. Anderson, the commissioner in the said commission 
named, first duly took the following oath before M. Y. Wallis, a 
notary public in and for the County of Cook and State of Illinois, 
“I shall according to the best of my skill and knowledge, truly, 
faithfully, and without partiality to anv or either of the partic", 
take the examinations and depositions of all and everv witness and 
witues'Cs produced and examined by virtue of the commis>ion 
hereunto annexed orally and upon the interrogatories now. or which 
may hereafter before the said commission is closed he produced to 
and left with me by either of the parties; so help me God.’’ 

I then proceeded on the lbth day of November in the year of 
our Lord, nineteen hundred ten at room No. 1650, First National 
Rank Building, in the City of Chicago and State of Illinois it 
10;(H) o clock a. m., under the said commission pursuant to notice 
and in the presence of the counsel of the respective parties, to take 
the deposition of Zola C. (Jreeu. 


Appearances: Mr. R. Ross Perry, appearing for plaintiffs. 
Gale Bloeki, appearing for defendants. 


Mr 


Zola 


Mr. 1 Vrry objects to the swearing of the witness, 

651 C. Green on the ground that under the law of the District 
of Columbia the pending suit having been filed originally 
against his father George F. Green, the witness, is one of his heirs 
at law. devisee- and legatees and is not competent to testify to any 
conversations between O.-ceola C. (Jreeu whose executors and trus¬ 
tee" the plaintiff" to the hill are and hi< father George F. Green or as 
to any statement" by either of them or as to my transaction" be¬ 
tween them. For that reason he objects at the outset to the swear- 
ting of the sai ’ Zola C. (Jreeu as a witness in the case. 


Zola C. Green, a witne-s of lawful age, produced on behalf of 
the defendants, being by me first duly sworn according to law, be¬ 
ing examined on the following interrogatories to him propounded 
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in that behalf, makes <»a11 1 , depoo* and says as follows; that is to 
>ay: (the counsel lor tin* parties having first consented that the 
testimony taken under the said commission should he taken down 
stenographically and reduced to typewriting. 

Interrogatory No. 1. Plea-e state your lull name, age, residence 
and occupation? 

Mr. IVrry here renews the objection which he made a moment 
ago and before the witness was sworn and gives notice that he 
shall move to strike out the entire testimony of the witness fur the 
reasons stated in the previous objection. 

it is stipulated between .Mr. lUocki for the defendants and Mr. 
IVrry tor the plaintiffs that this objection need not he repeated to 
each question and answer, nor shall the motion to strike out he 
repeated but that the same shall be considered as made in 
•>•»'-! extenso and literally t<» each interrogatory and to each an¬ 
swer w herever applicable. 

.\. Zola ('. Green. residence 41.4 1*2rie Street. Oak Park, in Cook 

Countv Illinois, 44 vears ohl. 

• * 

Interrogatory No. stale yonr relation, if any, to George F. 
Green. late a resident ol the I district of Columbia and now de¬ 
ceased. A. b*on. 

Interrogatory No. 4. Are you the same Zola C. (ireen who is 
named as one of the defendants in this case? A. 1 am. 

Interrogatory No. 1. state when the said George F. Green died. 
A. Geceinber i.">, 100<S. 

Interrogatory No. 5. Please state vvliether you were present on 
anv occasion when vveiv also present said (ieorge I' 1 , (ireen, his 
wife, and the late Osceola C. (ireen in and about the vear ISSN; 
when the subject-matter of the meeting related to a certain deed 
proposed to be executed, conveying what i~ known as the Po-edale 
property to said Osceola C. (ireen. 

Mr. Perry, in addition to the objection which he has specified 
makes the following additional objection to this interrogatorv on 
the ground that the same i- leading in that it suggests to the wit¬ 
ness the time when the alleged conversation wa~ had. 

A. I was present. 

Mr. Perry moves to strike out the answer for the reasons 
3 d.4 specified. 

Interrogatory No. (>. State where that meeting took place 

and also how vou identify the vear of the meeting. 

* « • " 

Mr. Perry: Same objection. 

A. It took place at .40IS lhinbarton Avenue in the year 1S00 
and the reason that I recall the time was because I bad recently 
moved to Washington from North Carolina, where I had lived. 

I was spending that year at my father s home, at the above address 
when this scene occurred in the room known as the library. 

Mr. IVrry moves to strike* out this question and answer for the 
same reason last given. 
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Interrogatory No. 7. State whether upon said occasion vou saw 
and examined the certain deed above referred to; and also state 
whether you had previously seen said deed; and if you had, state 
in whose possession it was when you first saw it. and by whom the 
deed had been left or placed in said custody, if you know. A. I 
examined the deed above referred to. 1 had not previouslv seen 
it. It was in mv lathers possession. 1 don t know bv whom it 
was left. 


Mr. Perry moves to strike out this question and answer for the 
reason already given. 

Interrogatory No. <S. State who it any one had signed and ex¬ 
ecuted the deed when you first saw it'; and al>o state what the 
condition of the deed was in relation to the matter of sig- 
334 nature and execution by parties at the time you saw aiid 
examined it at the meeting between said George F. Green 
und wife and slid Osceola C. Green. A. Anna P. Green, Maria 
(A. I)e\ereux and Mary 1. Lewi" had executed the deed when I first 
saw it. Tt just had signatures on it and was intact. 


Mr. Perry: Motion to strike out repeated. 


Interrogatory No. P. State all that transpired in your presence 
on the occasion of the meeting between the parties above named; 
state particularly what (Jeorge F. Green and wife stated to Osceola 
C. Green, if anything, in relation to their determination to sign 
and execute or not to sign and execute said deed. 

Mr. Perry: ibis interrogatory is objected to as leading. 

A. Why, mv uncle was verv indignant that my father and 
mother didn't sign this instrument or deed of conveyance and said 
that we had accused him of doing something that wasn't right and 
that he thought we were a pack of damn fools and left the house. 

Mr. Perrv moves to strike out for same reasons. 


A. (continued). They told my uncle that if they signed it, it 
would practically throw my two aunts out of a home, and they 
might consider signing it if it was put in the hands of a trustee. 
I know that that was the sum and substance of it. They refused 
to sign it on the ground that it would be throwing my two 
335 aunts, Anna R. Green and Mariah (J. Devereux out in the 
street. 

Mr. Perry moves to strike out this question and answer. 

Interrogatory No. 10. State how that interview ended, as far as 
Osceola Green is concerned, and state, if you know, what then be¬ 
came of said deed. A. Osceola C. Green then walked out of the 
house. My father took the deed to Rosedale to talk the matter over 
with my aunts. 

Mr. Perry: 1 object to any conversation that occurred out of 
the presence of Osceola C. Green in addition to my other objec¬ 
tions. 


22—2338a 
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Interrogatory No. 11. State whether you at any time went to tlie 
oftice of A. A. I Ioehling. Jr., attorney at law, in Washington, J). C. 
in connection with your lathers relation to the Hosed ale prop¬ 
erty. A. I did. 

Interrogatory No. 12. It you di \ when you went; who accom¬ 
panied you: what was the occasion of your visit, and upon whose 
request you went there. A. I went mi IVecember 17th or l.Sth, 
lllOS, or a lew days alter my fa tiler was huried. Mv brothers. 
William 1). (ireen. frank I\. Green. and John Green accompanied 
me. The occasion of the visit was to talk over thi- Rosedalc mat¬ 
ter and proceed to assert what our rights were in the case. We 
went upon the joint request of my brothers. 

Interrogatory No. 13. If you state that you visited -aid A. A. 
I Ioehling. Jr., upon the reque.-t of George F. (Ireen. stale just 
what instructions, it any. said George F. (Ireen gave vou in that 
hehalf. 

JJ() berry objects to this interrogatory inasmuch as the 

witness has already said that he went there on the joint re¬ 
quest of hi> brothers. 

A. I never went there at the request of mv father. 

^Ir. Perry moves to strike out the answers to the 11th, 12th and 
loth interrogatories, because it appears from the answer of the wit¬ 
ness that he didn t go to the otliee ol Mr. 1 budding bv authority of 
his father, whose was then living. 

Interrogatory No. 14. State whether or not you visited said A. A. 

I Ioehling. Ji.. m the same behall above referred to on more than 
one occasion; and, if vou did, state the object of each of -uch visits 
A. I didn’t visit but on one occasion. 

Interrogatory No. In. If you state that you did so visit the said 
.V. A. I Ioehling. Jr., spite w hether or not vour lirst visit was prior 
or subsequent to the death ol your aunt, Aim R. (Ireen; and therein 
state when your said aunt died. 

Mr. Perry objects to this question for the reasons already specified, 
to-wit; that he went there without the authority of his father. 

A. It was subsequent t<> tin 1 death of mv aunt. Ann K. (Ireen, who 
died, April, 1907. 

Interrogatory No. lb. So far as your personal knowledge of the 
said (leorge f. (Ireen s actions are concerned in connection with 
said Rosedale property and ommitting anything in that regard which 
you may have heard from others, state what knowledge you have of 
said (leorge F. (Ireen at any time, up to and including the 
33/ date of his death, abandoning his supposed right to said Rose- 
dale Property, or acquiescing in the claim of right of the 
said Osceola C. Green. 

Mr. Perry, in addition to the other objections hereinbefore speci¬ 
fied, objects particularly to this interrogatory on the ground that 
it calls for testimony which is incompetent, to-wit: the acts and 
declarations of the witness’ deceased father, George F. Green. 
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A. So far as niv personal knowledge of my father, George F. 
Green’s actions goes lie never for a moment abandoned his claims in 
the Rosedale matter, lie stated on many occasions that he would 
assert his rights to the property. 

Mr. Perry moves to strike out the answer for the reason already 
specified and also because the answer is too indefinite, giving the 
witness conclusions and not declarations of his father. 

Cross-examination. 

(By Mr. Perry:) 

Mr. Perry: Mr. Green, do you know that your brothers, William 
1). Green. William K. Green. John Green, and Frank K. Green 
have already testified as witnesses in this case? 

Mr. Blocki: Objected to as not proper cross-examination. 

A. 1 don’t know. 

Mr. Perry: T therefore conclude that if you don’t know they 
have testified you don’t know what their testimony was? 

Mr. Blocki : Objected to on the ground that the question is based 
on the prior question, which is not proper cross-examination. 

A. No. 

338 Q. When were you born. Mr. Green? A. 1867. 

Q. If you can fix the year. 1888/will you tell me where 
your father and lib family were living at that time? A. At 1421- 
33rd street, Georgetown, D. C. 

Q. Was that street at that time called Market Street? A. Yes, 
sir. 

Q. Do you recollect where the family lived in May, 1886? A. We 
moved to Georgetown in the summer or fall of 1886. 

Q. If 1 tell you that your father. George F. Green, and your 
mother, Marinh D. Green, conveyed part of Rosedale to Albert A. 
Wilson on the 26th of May, 1886, would that help your memory? 
A. No. because 1 wouldn’t know anything about that conveyance. 

Q. Don't you recollect that Albert A. Wilson was United States 
Marshal/ ami that he bought it for Mr. Cleveland? A. Yes. 

Q. Now prior to the sale to said Wilson for President Cleveland, 
where did the family live? A. They lived at a place called Forest 
Hill in the District of Columbia, situated at the corner of Tennal- 
lvtown Road and Woodley Lane Road. 

Q. Was Forest Hill the place that was sold to Mr. Cleveland? A. 
It was. 

339 Q. As soon as this place was sold to Mr. Cleveland, the 
family had to find a new home? A. T imagine they did. 

Q. And where was that home? A. 1421-33rd street. 

Q. Do you recollect from whom vour father bought this 1421 
Market Street? 

Mr. Blocki: Objected to as immaterial, irrelevant and incom¬ 
petent. 

A. I don’t. 




172 


GEORGE l'LATER GREEN ET AL. VS. 


Q. T sav Market streeet because what is now 33rd Street, was 
Market street, was it not? A. Yes. sir. 

Q. Do yon recollect whether or not your father bought this 1421 
Market Street home from William W. Curtis on July 15th, 1886? 

Mr. Block i: Same objection. 

A. No. 

Q. fn July. lSSr>. you were lb years old, were vou not? A. 10 
vears. 

Q. Now. how long did your family live in that 1421 Market 
Street? A. Two and a half years. I should say. 

Q. Now. was it in this Market Street house that this conversation 
you have testified to occurred, between your father and your uncle, 
Osceola? A. No; it was 3018 Dunbarton Avenue. 

Q- It wasn t in the Market Street house, as 1 understand 

340 you? A. No. sir. 

Q. Tt was in what house? A. 3018 Dunbarton Avenue. 

Q. Isn t it a fact that your father was not satisfied with the 
Market Street house, and that on October Jlst, 1887 he bought a 
lot on Dunbarton Street from Oeorge "W . Caselier. who conveyed the 
title to your mother. Mariah CJreen? 

Mr. Block i: l want to object to that because the question is pred¬ 
icated on the mental operation- of the father, which the witness 
would not know, and is'incompetent. 

A. T don t know anything about hi< satisfaction or dissatisfaction 
with the Market Street property and I know he bought the Dun¬ 
barton Avenue home from Caselier. T don't know whether he con¬ 
veyed it to my mother or not. 

Q. Do you recollect when he bought the Dunbarton Avenue lot 
from Caselier? A. No. 1 don't remember the exact date. 

Q- you recollect that he hail a house built upon it and that the 
family moved from the Market Street house to the Dunbarton Ave¬ 
nue house, as soon as the house wa- built? A. Yes. 

Q- Can you -ay as near a- you can remember, how long the fam¬ 
ily li\ed at 1421 Market Street? A. I couldn t sav, Mr. Perry, how 
long. As near a- I can remember they moved into the Dunbarton 
Avenue house around about Christmas. 

Q- A our testimony i- that on one certain occasion vou heard the 
coinersation to which you have testified between vour uncle Osceola 
and your father, and that that conversation occurred in the 

341 Dunbarton Street house, am I right?? A. You are right. 

Q Mow long had you been in the Dunbarton Street house 
when this conversation occurred? A. Just about a year. 

Q. Do you recollect what dav of the week it was? A. No. T 
couldn’t. 

Q. Do you recollect what time of the dav it was? A. Yes. T can 
recollect that: it was 6 o'clock. 

Q- Mo \ on i cool loot it was 3 n clock ? A. A es. bv the fact that our 
dinner was ready when thi- conversation took place. Dinner was 
delayed, but T don't remember the dav of the week. 
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Q- pidn t lie bring tlie deed with him? A. I didn’t see him 
bring it. 

Q- Did you see the deed on that occasion? A. I did. 

Q. Did you read it? A. I did. 

Q. \\ as it a written deed or a printed deed, or partly in printing? 
A. It was typewritten. 

Q. The whole of the instrument was in typewriting? A. All that 
I remember is that it was typewritten. 

(). Do you recollect the color of the paper it was on? A. It was 
ordinary legal paper, as near as 1 can remember. If it had been 
pink. T would remember that. 

Q. What other brothers were there at that time? A. William 
Devereux and 1 wouldn't testify what other brothers were 
•142 there. They were only children and I don't know if they 
were in the room or not. 

Q. I must ask you again to specify which of vour brothers were 
in the room. A. T will simply srp cifv William Devereux Green. 
1 do remember him. 

Q. Wa s your sister there? A. Anne Forest Green? I have three 
sisters. 

Q. Do you recollect whether or not any one of your sisters were 
there? A. T don’t. 

Q. On this occasion where did you first see the deed in question? 
A. In the room called the library in the house at 3018 Dunbarton 
Avenue. 

Q. In whose possession was it when you first saw it? A. My 
father's possession. 

Q. Did you not see it in the possession of any of your brothers on 
that occasion? A. 1 did. William D. Green. 

Q. Did he or not give it to you? A. lie did after he was finished 
reading it. he handed it to me. 

Q. You read it through? A. I did. 

Q. Do you recollect how many pages of paper it covered? A. T 
think three. 

Q. ^ on recollect distinctly by whom it was signed? A. 
343 1 recollect as distinctly as my mental capacity will allow me. 

I can give you the names which were on it. 

Q. You have already given those names? A. I have. 

Q. Did you read the form of acknowledgment on it? A. I don’t 
recall that. 

Q. When you had read it. what did you do with it? A. Handed 
it back to mv father. 

Q. Did your uncle. Osceola C. Green, take that deed away with 
him? A. He did not. 


Mr. Perry moves to strike out all of the testimony of this witness 
relating to the contents of the said deed on the ground that there 
is no proof of its loss or disposition, and that no notice has been 
given to the plaintiffs to produce it; this in addition to the other 
ground of objection to the questions. 

Mr. Perry : Mr. Green, I understand you fixed this occasion that 
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you have been testifying about in tbc vear 1900? A. No in the 
year 1890. 

Q. In the year 1890? A. Yes. 

Q Mo you recollect what part of the year it was? A. I do not. 

Q. Do you recollect how long your family remained living in 
the Dunbarton Street house after 1890? A. After 1890? 

D- ^ es. .\. 'I hey lived there continuously until about a 
; M4 year and a half ago. 

Q. Now can you recollect how long it was after you moved 
there that this interview about which you testify occurred? A. 
About a year. 

Q. When the family moved from Forest Hill to 1421 Market 
Street you were an inmate of the family, were you not? \. 1 was. 

Q. Did you remain such inmate during the time the family 
lived in the Market Street house? A. I did not. 

Q. Where did you live at that time when they were liviim at 
1421 Market Street? A. At Danville. Virginia. 

Q. As near as you can recollect, when did you go to Danville. 
^ uginia? A. Tt was 188b. as near ns 1 can remember. 

Q. And how long did you remain there? A. T was there for 
about two years. 

Q. W ere you an inmate of the family when they lived in the 
Dunbarton Street house? A. T was. 

Q. Did you come back from Danville to tbe Dunbarton Street 
house. A. T came back to the Market Street house and went away 
again? 

Q. Were you living at any other place than Danville? A. I 
lived in North Carolina. 


Q- Mow long? A. I lived there about two and a half 
•Mo years. 

Q. Did you come direct from Danville to North Carolina? 
A. Yes. sir. 

Q- Then v\ere you an inmate of the Market Street house before 
you went to Danville? A. T was. 

Q. And did you return at all to the Market Street house after 
you went to Danville? A. T did not. 

Q. Did you return from North Carolina to the Dunbarton Street 
house? A. T did. 

Q. About when? A. T should sav the latter part of 1889 

Q. Where were you in North Carolina? A. Henderson, Vance 
C ounty. 

Q. Whom were you with? A. 1 was employed by Allen <fc Ginter 
ami John D. Cooper. T was not employed by John D. Cooper. T 
«as with a firm called Lewis A Thomas, afterwards changed to 

(. A. Lewis, and T then went with John D. Cooper for only a few 
months. 


Q. When you came from North Carolina you went to 
barton Street house? A. Yes, sir. 

Q. Can you now’ recollect any more distinctly when it 
you left North Carolina? A. l' think 1890. 


the Dun- 
was that 
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Q. Do you recollect the time of year? A. I think in the fall of 
the year. 

%j 

Q. How long did you remain in the Dunbarton Street house? A. 
About a year, 1 think it was. 

346 Q. And where did you go then? A. T came to Chicago 
from the Dunbarton Street house. 

Q. Do you recall the year you came to Chicago? A. 1891, as 
near as I can recollect. 

Q. About what time of the year? A. 1 think it was in the fall 
of the year, as near as I can remember. 

Q. Can you now refresh your recollection so as to be precise 
on this point by consulting books or memoranda of any person 
or persons in whose employ you were? A. 1 can exactly if given 
time. 

Q. I shall be obliged if you can get that date? A. I will try to. 

(Date procured by witness subsequently—Summer of 1891.) 

Q. Now, since that date you have lived in Chicago constant!v? 
A. l es, sir. 

Q. And you were not at any time after that an inmate of the 
Dunbarton Street house? A. No, sir. 

Q. I suppose you were there from time to time on visits? A. 
Yes, sir. 

Q* 1 his interview, however, when you saw this deed, as you tes¬ 
tified. didn't occur during any visit? A. No, sir. 

Q. Hut it occurred before you left to go to Chicago? A. Yes. 

sir. 

Q. How soon did it occur prior to vour leaving home to 
34“ go to Chicago? A. I couldn’t sav. 

Mr. Perry: That is all. 


Redirect, examination by Mr. Hlocki: 

Mr. Hlocki: Mr. Green, did the interview that took place some 
time in the year 1890 at which interview vour mother and father, 
Air. W. D. Green, and yourself, as you have testified, were present, 
was anything said by Mr. Osceola Green with reference to the sign 
ing of the deed by your mother and father? 

Mr. Perry: In view of the statements of Mr. Hlocki that Mr. 
Worthington’s understanding was that in addition to the interroga¬ 
tories Mr. Hlocki might ask questions orally, Mr. Perry states that 
he will not confine Mr. Hlocki strictly to re-direct testimony with 
a stipulation, however, that all of the objections hereinbefore speci¬ 
fied shall apply, where applicable, to the oral examination of Mr. 
Hlocki, and with the further stipulation that Mr. Perry shall have 
the right to cross-examine orally as to any matters asked upon re¬ 
direct examination not properly such re-direct testimony, but rather 
in the nature of original testimony. 

A. He told them that they didn’t need to sign it unless they 
wanted to. 
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Mr. Perry: Motion to strike out for reasons hereinbefore given, 
which reasons need not be repeated. 

bb W iis that all that lie said during his interview with reference 
to their signing it? A. I couldn’t recall, Mr. Blocki. 

Q- On this evening, did Mr. Osceola C. Green, your uncle. 
348 appear at the Dunbarton Avenue house more than once? 
A. lie left the deed there, or the deed was left there, and 

he left. 

Q. Then did he come back again? A. lie did. 

Q. Do you remember what he said when he came first? A. He 
wanted to know it the deed had been signed. 

Q. Were you present when he asked that? A. I was. 

Q. Was that the first time that he came with the deed? A. That 
was later in the evening, as I remember. 

Q. Was tlie first time that he came before or after dinner? A. 
0 o’clock, l think it was. It was before dinner time. 

Q. Did you read the deed at that time? A. 1 did read it. yes. 

Q. Then the time that you have testified to, when the deed was 
handed to you by W. D. Green, was that before or after dinner? 
A. I think it was after dinner. 

D- How long a space of time did the interview after dinner 
occupy? A. Two hours. 

Q. What 1 am asking i> the interview at which your uncle was 
present? A. 1 don’t remember how long it lasted. It was pretty 
thick and fast while it lasted. 

Q. Was anything at that time said by your father with refer¬ 
ence to his taking the deed out to Rosedale, and seeing the 
341) two aunts out there? Was anything said in the presence of 

your uncle? 

«/ 

Mr. Perry: This is objected to as leading, and I move that it 
be stricken out. 

A. No, I don’t think so. 

Q. After Osceola C. Green left. what, if anything, did your father 
do with reference to the deed? 


Mr. P erry : Objected to as relating to matter which occurred 
when Osceola Green was not present in addition to the other ob¬ 
jections. 

A. He took the deed out to Rosedale. 

Mr. Perry: Move that answer be stricken out for reasons speci¬ 
fied. 

Q. How do you know lie took the deed to Rosedale? 

Mr. Perry: Same objection. 

A. I don't know except that he left with that intention. 

Mr. Perry: I move that the answer be stricken out for the rea¬ 
sons specified, and tor the additional reason that the witness cannot 
testify as to mental operations of his father. 
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Q. Suite whether or not your father left the house that evening 
after this interview? A. lie did leave the house. 

Q- Do you know whether he took this deed with him? A. Tie 
put it in his pocket when he went out. 


Mr. Perry: Same objection. 

Q* IIow long alter this interview with Osceola Green was it that 

he put the deed in his pocket, as you testified, and left the 
350 house? 

A. 1 should say about two hours or an hour and a half. 
Mr. P erry: Same objection. 


0. Did you see your father when lie returned to the house that 
evening? A. 1 did. 

Mr. Perry: Same objection. 

Q- Do you know whether he brought the deed back with him? 

Mr. Perry: Same objection. 

A. I do. 

Q. Did you see the deed? —. I did. 

Mr. Perry: Same motion. 

Mr. Blocki: it is stipulated that the objections hereinbefore made 
shall be considered as made to subsequent questions asked along 
this line. 


Q- State, it you know, it the deed was in the same condition 
when brought back by your father as when he took it away with 
him? A. It was not. There were erasures made on it. 

Q. What erasures were made on it? A. Mariali G. Devereux’s 
signature was erased and Mary 1. Lewis’ name was erased. 

Q. When you say erased? A. Scratched through. Run a pen 
through. 

Q. Subsequent to this interview, state, if you will, whether you 
ever heard your father say anything in connection with his 
351 rights under the will of Anne Green to the Rosedale property? 

Mr. Perry: In addition to the other objections stipulated, 
objection to this question is made because it calls for incompetent 
testimony in that the declarations of George F. Green are incompe¬ 
tent in his own behalf. 


A. Why, I heard father on a great number of occasions say that 
at the proper time lie should take what action was necessary to re¬ 
cover what rights lie had under my grandmother’s will. 

Mr. Perry: Motion to strike out for the general and special rea¬ 
sons above given. 

Q. When was it you last heard him make such a statement? A. 
About five years ago this Christmas. 

Mr. Blocki: It is stipulated that the same objection applies to 
all this line of examination without repeating at the end of each 
question. 

23—2338a 
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in., his right under the will ol Anne t-reen. 

SSttfflttT-SS 

tion. 

O When did vour father die? A. Hecemhev In. 1!»"8 
, . When was it will, reference to your hither s death that 

vou went to Mr. lloehling. that you testified to. A. 
^TAh-'-'tg subsequent to your father's death? A. In 
about five days. i* ,i l0 «j ni0 that vou had this 

! '"u w s?".h»i r.sz.-Vh.' 1 .”™.' ... i» *» 

v:,r:.r™=S"irv'« a. ..- 

"T tI,. list lime II.M you u.lto.1I «itl> "» S’** 

aR° ? ,A- bne >V ; / Wn . loa i n> to tlie interview at the Dun- 

Referring. * • 1 interview I refer to is the one at which 
barton Avenue house, the internet i 
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your uncle, Osceola Green, was present, at the time the signing of 
the deed in question was discussed, will you state what wife* said in 
the presence of Osceola Green by your father with reference to his 
signing that deed? 


Mr. Perry: Objected to in addition to the general reasons here¬ 
tofore given for the special reason that the witness has already 
testified to what was said and has repeated that that was all lie re¬ 
called as to what was said. 


354 A. Why, I simply said that father told him he wouldn’t 
sign it. 

Q. He said that to Osceola Green? A. Yes. 

Q. Ho you remember anything as to what vour mother said? A. 
I couldn't testify as to that. 

Q. Was it before or after your father had stated that he wouldn't 
sign this deed that your uncle, Osceola Green, said that they were 
a pack of damn fools? A. That was after the dinner interview. 

Q. That was after your father had stated this, was it? A. A’es. 

Q. Do you know of your own knowledge, Mr. Green, whether or 
not your father took any action with reference to enforcing his 
right under the will of your grandmother. Anne Green. A. I do 
not. 

Q. Was your aunt. Anne Tv. Green, alive, if you know, at the 
time that you had the family reunion five years ago in which your 
father sin tod. as you have testified, that when the time came he 
would assert hi< rights to Kosedale? A. She was alive. 

Q. ITow long after that did she die? A. About two vears and a 
half. 

Q. Do you know where she was living at the time of her death? 
A. Rosedale. 


Recross-examination by Mr. Perry: 

355 Mr. Perry: Mr. Green, you didn’t see your father be¬ 
tween the Christmas dinner you referred to four or five years 
ago and his death? A. No. 

Q. IIow soon prior to the Christmas dinner, four or five years 

ago, did you see him? A. Prior to that T should sav four vears. 

* * * «/ 

Q. Let me ask a question which iwll save four or five others. 
From the time you came out to Chicago until the Chirstmas dinner 
vou referred to, how manv times had vou been home to see vour 

• * * i 

father? A. From the time I came to Chicago to the Christmas din¬ 
ner T should say four times. 

Q. What was the interval generally? A. Two or three years. 

Q. On the occasion when you testified, that you saw this deed in 
the Dunbarton Street house T understand you to say now that your 
uncle. Osceola Green, paid two visit- to the Dunbarton Street house 
on that same evening: am T right? A. Did T say two visits? My 
impression is that T did. 

Q. Did you go to the door on the first visit? A. T did not. 

Q. Did you see him? A. T did. 

Q. Where was he on this first visit you saw him? A. Just 
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walked through tlie hall into the library as lie had on other occa¬ 
sions. 

356 (l Did you see him produce the deed? A. I wouldn’t 
say that 1 did. 

Q. How long did he stay? A. I don’t remember; I don't think 
very long. 

Q. Hid he just walk into the library and then walk out? A. 
No, we talked over things for a few minutes and my recollection 
was that he said. “Head this over and I will he hack.” 

Q. What did he refer to. when lie said. ‘‘Read this over and 1 
will he back. A. This deed of conveyance, instrument in ques¬ 
tion here. 

Q. Did he have it in his hand. A. I saw it in my father’s pos¬ 
session the first time I saw it. The next time 1 saw it in my father s 
possession. \\ e were all clustered around the library tahie. 

Q. \\ hen you uncle Osceola said “Read this over and I will be 
back," or words to that effect, what did he refer to? A. He re¬ 
ferred to this paper, this deed. 

Q. W here was that deed when he used those words? A. 1 
wotildn t say whether it was in my fathers possession or in mv 
uncles possession or lying on the table. 

Q. Then Osceola, vour uncle, turned and went out. did he 9 \ 
That’ s my impression. 

Q. Had you sat down to dinner then? A. No. we had not. 

Q. Rut you were about to? A. Yes. 

357 Q. TTow soon did he come back? A. 1 couldn't testify 
how soon. 

Q. TTow long did he stay after he came back? A. Mv recollec¬ 
tion was. a very short time. 

Q. Aon have given in your testimony all the conversation von 
can recall between your father and your uncle. Osceola, on both of 


those occasions? A. 1 have given mbstantiallv all I remember 


Q- Now. you say your father took the deed and went out to Rose- 
dale/ A. I wouldn t swear. He took the deed in his pocket. 

Q- Aon say la* put the deed in his pocket? A. TTo did. T 
helped him on with his overcoat. 

(}. And when he came back he had the deed with him? A. A 7 es 

Q. W hat did he do with the deed? A. TTe handed the deed to 
my brother Devereux. 

Q. What did your brother Devereux do? A. He looked at the 
instrument and handed it to me. 

Q. What did you do with it? \. Looked at it. 

Q. And you saw that the names Mariah 6. Devereux and Mary 
1. Lewis had been s<Tatched out? A. That’s mv recollection. 

Q And when you first saw it on that dav thev had not been 
scratched out? A. That's mv recollection. 

Q. WTiat became of it then? A. T couldn't sav. 


Redirect examination by Mr. Bt.ocki: 

.>oS Air. Blocki : Prior to this dinner partv five vears ago or 
this f.innh leumon. had you been in ooiTcspondenee with 
>°ur father? A. T had. T wrote to him at irregular intervals. 
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Mr. Perry: I must object to this as being not properly redirect, 
calling for new matter at this closing period of this examination. 

Q. If you remember about how long prior to this Christmas 
dinner did you receive a letter from your father? 


Mr. Perry : Same objection. 

A. \\ liv. it was prior to that Christmas dinner about eight years 
that I can recall any specific reason for his writing. 


Mr. Perry: I move that that be stricken out. 

Mr. Rlocki: Tt is apparent lie has not understood the question. 


Q. Covering the period of two years prior to this family 
live years ago. how many letters during this period did 
ceive? 


reunion 
vou re- 


Mr. Perry: Same objection. 

A. T couldn’t sav. 

Q. Did you receive any letter during that interval? A. I heard 
from him every six months or eight months. 

Mr. Perry : Same objection. 

Mr. Blocki : That is all. 

ZOLA C. GREEN. 


Subscribed 

a. r>. loin. 

r»KAi..i 


and 


sworn to Ik? fore me this 22nd dav of November. 


AETHER ANDERSON 
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Washington. D. C.. Decnvbrr 28 th, 1910. 

Wednesday, at 2 o’clock p. m. 

Mot. pursuant to adjournment of yesterday. 

Present: R. Ross Perry. Esq., of attorneys for the plaintiffs: A. S'. 
Worthington and A. A. TIoehling, Jr.. Esqrs., attornevs for certain’ 
defendants; Henry W. Sohon. Esq., Guardian ad Litem for the 
infant defendant, M illiam A. Gordon, Esq., and the Examiner 

M heieupon. Adolph A. TIoehling. Jr., having been heretofore 
duly sworn, was recalled and further interrogated. 

Direct examination. 


Bv Mr. Worthington: 

Q. Mr. Hoehling. in going over the pleadings in this case pre¬ 
paring for the final hearing. T observe that there is a suggestion in 
the supplemental bill that, although Mr. George F. Green had been 
served with process some months before he died, he had filed no 
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answer in this case* I wish you wonM state anything that vou know 
that would account for the failure of the answer being filed by him 
during his life time? 

Mr. Perry: Mr. Perry has no objection to this question if it l>e 
limited to the personal knowledge of the witness. 

Mr. Worthington: Of course. 

A. On or alsait the 20th day of June. IPOS. | sent the 
certain letters to Mrs. Norton and Mrs. Lewis that have .al¬ 
ready been identified in this case. The reply to that letter that 1 
received from Mrs. Norton, and which is in evidence in this ca>e. 
"a> dated July Pth. IPOS, and the original hill of complaint in this 
cn>e. as 1 now recall, was filed on the same day. July Pth. IPOS. 
At that time, and for sonic time thereafter. I had not received and did 
not receive a reply to the letter that I had sent Mrs. Lewis. It is 
my recollection that the appearance of myself and Mr. F. I). Mc¬ 
Kenney. who was associated with me a> counsel for tin* defendant 
(tcorge k. (fieen. was entered somewhere* around tin* middle of 
August of that year; and in view of the fact that the matter had 
arisen during the summer, and that I was about to go away on my 
summer outing, and Mr. McKenney also left tin* city on his slimmer 
vacation, I arranged either with Mr. Perry or with Mr. (Jordon, or 
perhaps with both of them, for indulgence in tin* matter of time for 
filing the answer on behalf of Mr. Green. As a matter of fact, 1 
did not receive a final reply to my original communication to Mrs. 
Lewis until somewhere around tin* middle of October. IPOS, when I 
received the letter from her son fielding Lewis which has alreadv 
been identified in this case. I prepared a draft of answer to la* filed 
in the ease—perhaps some of it had been prepared before tin* receipt 
of this letter from Fielding Lewis, hut. at any rate, I was awaiting 
the receipt of his letter in order to close that part of the case, and 
having drafted an answer I sent the original draft to Mr. F. I). 
McKenney. According to my letter to him sending it. it was done 
on October 28th. IPOS. 

ofil Q. Have you that letter and its enclosure? A. 1 have. 

Mr. Worthington: 1 wish you would produce them and I offer 
them in evidence solely, of course, for the purpose of explaining, in 
connection with the witness’ testimony, the failure of an answer to 
he filed for Mr. George F. Green liefore he died. 

Mr. Perry: Mr. Perrv objects to the competence of the letter to 
Mr. McK enney. and especially to the competency of the draft of 
the answer, on the ground that the result is that it will get in evi¬ 
dence the contents of said draft, although it had not been submitted 
to the said George k. Green and had not been sworn to by him; and. 
on the further ground, that, even had it been submitted to him and 
sworn to by him, it still would not he competent evidence. 

(The letter and draft referred to are filed herewith by the Ex¬ 
aminer. marked Exhibits A. A. II. Nos. 1 and 2. respectively.) 

Mi’- Perry : Now. Mr. Perry moves to strike out the said letter 
and the said answer for the reason> already given in his objection to 
the competency of the same. 
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A. (Continuing:) In connection with my letter to Mr. McKennev 
<>1 Octobei 28th, 1908, and the draft of answer that accompanied 
that letter, it will he noted that the concluding or final paragraphs 
of the answer had not lieen drafted by me, and were to be ^there¬ 
after prepared. I did thereafter prepare such concluding paragraphs 
and they are contained on three pages of typewriting which are 
paged, lespectively, 9, 10 and 11, immediately following the page 
(, 1 the draft of answer that I sent Mr, McKennev. The 
36- original of this letter of October 28th, 1908, addressed to Mr. 

McKennev, and its enclosure, were to-dav obtained by me 
from the files of Mr. McKennev*s office. The draft of the conclud¬ 
ing paragraphs of the proposed answer, and which I have just 
referred to as being paged 9, 10 and 11, I have brought with me 
from the files of my own office, where they have evidently ever since 
remained. And it would appear that I apparently did not send the 
original of those pages to Mr. McKennev. 

Mr. Worthington: I oiler in evidence the pages 9. 10 and 11 
referred to by the witness. 

Mr. 1 erry : Now, Mr. Perry objects to the competency of tin* 
thiee pages 9, 10 and 11, upon the same reasons assigned in ob¬ 
jecting to the preceding pages of the said draft. 

( 1 lie three pages referred to, are tiled by the Kxaminer marked 
Exhibits A. A. II. Nos. 3. 4 and d, respectively.) 

Mr. Perry: Now, that they are offered in evidence, Mr. Perrv 
moves to strike out those said three pages, for the same reasons. 

A. (Continuing:) In addition to the answer to which I have 
just referred, I also prepared a draft of cross-bill to be tiled in the 
case, and under date of December 7th, 1908, I wrote to Mr. Mc- 
Kennev and accompanied the letter with the draft of a cross-bill. 

(). Have you the letter and the cross-hill? A. I have with me 
the original of my letter to Mr. McKennev. dated December 7th. 
1908, and the draft of cross-bill that accompanied it, and now pro¬ 
duce the same. 

Mr. Worthington: I offer them in evidence. 

Mr. Perry : Mr. Perry objects to both the letter and the 
363 draft of the cross-bill, because it is incompetent, on the 
ground that it is evidence created by the party himself, 
and is self-serving, and, on the further ground, that the contents 
of the said papers do not appear to have ever been submitted to 
George Green, and not sworn to by him, and that therefore they are 
incompetent for any purpose. 

(The said letter and cross-bill referred to are filed herewith by 
the Examiner, marked Exhibits A. A. II. Nos. 6 and 7 respect¬ 
ive! v.) 

Mr. Perry: Now, Mr. Perry moves to strike out the said papers, 
for the same reasons that he offered to their production. 

Q, In this letter of December 7th to Mr. McKenney, which you 
have just produced, I note that the last paragraph of it is as fol¬ 
lows: “I am a little anxious to get the pleadings filed in the near 
future as I feel that I am hardly in a position to ask much further 
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o" " ,0 ? , V. er Si ' ,e i in view ,,f ,lle «'•'* that has now 
you tell us what is the explanation of that ex- 
passion of further indulgence from the other side?” A Whm I 
meiint by that was that because of the fact that the summer vaca- 

,w','v-' Vi M V!i ,,wu - v fro1 ," ,i,,le t0 -McKennev was 

at .tv, and then when we each relumed we. each of us. had'other 

t. 'll 1 " ' ! ' 1 l ", ,le ,lilli, -" lt •" Wt the matter in shape 

> he the answer, and I had applied for and had received the 

utles> I ton i the other side of .a- probably several extensions of 

i lie In, hliug the answer and I meant in that paragraph that I 
haidlt like, n, a.-k for any turther indulgence. I might add 
■eil hat at or about the time ol the date of that last letter per- 

« «l;>y «:>• 1»" Inter. I received word of .the serious iilness 

o Mr. George k. (.teen, and I think he died about the middle of 

December, as near as I recall. 

.?• " Ili " eommmiication. direct or indirect, did von have 

watt, Mr. t.eorge k. Green with reference to the defence of this s tl it 
alter the original lull was tiled, and before vou took the action 

Which you have told us about to day? |„ my former te-.i.. 

I have already detailed the interview that I bad with some of the 

sons „t t.eorge I' t;reel! in re-pert of asserting his right- to the 

property alter the death ol the last surviving life tenant, which led 
lip to the writing ol the letter- of dune 20. liltt.s. and which later 
re-ullcd in the tiling of the original hill of complaint in thi- ca-e 
I t- my recollection that sometime after that bill was tiled I don't 

know pi-t how long. I was visited by Frank K. Green and advised 
unit ins lather- 


-Mr. I Kititv: One moment. Now Mr. Ferry renew- his objection 
" "eh was taken on the occasion of the former testimonv. to anv 
statements made by Mr. Iloehling now with respect to information 
or statements given to bun by the defendant Frank Green, or bv 
any others purporting to represent their father, in as much a- -o 
tar as the testimony is at present situated, there is. as he recollect- 
no proof whatever of any authority on the part of George V. Green 
to hi- -on.- in that connection. 

A. (Continuing:) And advised that hi- father had been served 
with process in the -nit. and wi-hed me to look out for his in¬ 
to re-St--. 

:h).> Mr. Perry: Now. Mr. IVrry moves to strike out hi- answer 
lor the same reason. 

A. (Continuin'::) 1 have heretofore explained that Mr. Georee 
1 • 'h'een had -mne years prior personally asked me to look out for 

and prosecute hi- interest- in the property when the occasion should 
arise. 

Q; You have said that you did not know how lone after the 
original hill was filed that Mr. Frank K. Green saw you. Will vou 
tell me whether it was before or after you entered vour appearance 
for George I*. Green in thi- ease? A. I as.-ume it'must have been 



WTLLIAM A. GORDON ET AL., TRUSTEES. 


185 


before that, because that was. according to the docket, around the 
middle of August. 

A. A. HOEHLING, Jr. 

Subcrihed before me this 4th dav of January 1911 

•b ARTHUR LYXIIAM, Examiner. 

(At this point an adjourmnem was taken until tomorrow, Decem¬ 
ber 29th, 1910, at 2 o’clock p. m.) 

Thursday, Drwmher 29///, 1910—2 o’clock p. m. 
Met, pursuant to adjournment. 

\ ' /•’ berry, Esq., o! attorneys for the plaintiffs; 

A. b. Worthington and A. A. iloehling, .Jr., Esqr., attorneys for 
teitain defendants; Samuel Maddox, Esq., attorney for certain 
defendants; William .t. Gordon. Esq., in proper person; lienrv 

W Sohtm, Esq., (iuardian ad Litem for the infant defendant, 
and the Examiner. 

JOG Whereupon William 1 ). Green, having been heretofore 
duly sworn, was recalled and further interrogated. 

Direct examination. 

By -Mr. Worthington: 

Q. Mr. Green, 1 want to show yon a paper which purports to be 
a deed signed by Maria Devereux and Rebecca A. Green, and in 
\\ Inch other parties are named, and 1 want you to look at it and state 
it you ever saw it before, and if so when and where? A. Yes sir 
J have seen this deed before. I don't remember the exact date but it 
wa> m connection with the sale of the Rosedale property out there 
and I read this deed to my mother and father and explained it to my 
rnothei, that this deed would give uncle a fee simple in the property. 

Q. Well, you have said enough for me to ask you this question’ 
and that is whether or not that is the paper to which vou referred 

when you testified before in this case? A. Yes, sir 'this is the 
paper. ’ 

Q. W T ell, you said something then about some signatures having 
been erased. A. Yes, sir. & 

Q. W ill \ ou look at that paper and see it there is anything on it 
now to which you referred when you gave that testimony? A. Mrs. 
Mary I. Lewis signature was on there. 

By Mr. Perry: 

G- Well, there is no such signature on there now. A 
3G7 It has been scratched off. sir; it was scratched off afterwards’ 

Mr. Worthington: It is perfectly plain. I offer this document 
in evidence now. 

Mr. Perry: Mr. Perry objects to the competency of this paper, 
in that it is not connected with any material matter in controversy 
in this case. J 

24—2338a 
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(The deed referred to is filed herewith l»v the Examiner, marked 
Exhibit A. A. II. No. 8.) 

By Mr. Worthinoton : 

0. Another matter. Mr. Green: By the will of Osceola C. Green, 
which is in evidence, a watch is bequeathed to you. A. Yes. sir. 

(J. Did vou receive that watch? A. I received it: 1 already laid it. 
Q. Well. just state what the fact is about that? A. Why, some¬ 
time. 1 don't know how long, previous to Osceola C. Green’s death, 
my aunt, Mis> A. B. Green, gave me a watch—this gold watch of 
his that belonged to some member of the family. I have forgotten 
who now; it seems to me it was my grandfather, and 1 wore the watch 
for some time, sometime prior to uncle's death. I don't know how 
long it was; and then, in his will, lie left it to me. 

Q. Well, in whose possession was it at the time of his death? A. 
Mine. 

Q. Well, when your aunt gave it to you what did she say about it? 
A. I don't remember. 

668 Mr. 1 ’krrv : This is objected to as incompetent. 


A. (Continuing:) She simply gave it to me as coming from him. 
Q. As coming from whom? A. Mr. Osceola C. Green. 

Mr. Berry: Motions to strike out this testimony as incompetent. 

0 W ell, tell us whether or not it has been in your possession 
and under your control ever since you received it? A. It has been 
in my possession up until the time that 1 returned it to Mr. Gordon, 
and he kept it for a while and then sent it hack to me and it is still 
in my possession now. 1 sent it to Frank, I think, and Frank 

gave it to vou, Mr. Worthin gton. 

* ’ • « ’ 

(J. What is your business, Mr. (Jreen? A. I am in the real 
estate business, sir, in Washington with ,J. Y. X. Iiuyck. 

Q. Have you ever read law or studied law. or been in a lawyer s 
of!ice? A. No, sir. 

Q. \\ hat do you know about the doctrine of election as applied 
to taking property under a will? 


Mr. Berry: This is objected 
relevant, the witness' knowledge 


to as entirely immaterial and ir- 
being imputed to him by the law. 


A. I think it 
is all. 


belongs t<* you. if it is left to you under a will, that 


Q. Well, is that all \tou know about the doctrine of 
6()i) election? A. That is all. I think. 


Cross-examination. 


Bv Mr. Perry: 

Q. Mr. Green, as I understand, when Osceola Green died you took 
this watch and gave it to his executors? A. No. sir. 

Q. W ell. you say no. W hat do you mean by saying that you gave 
it to Mr. Gordon and that he kept it for a little while and then gave 
it hack to you? A. Well, I will have to explain that to you, sir. 
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Q; ^ just make it as brief as you can. A. I had the watch 
]>ossibl\ for five or six, maybe ten years, and about a year or more 
ago m \ hi other wrote to me and said it was necessary in connection 
with this case to return the watch to Mr. Gordon, and I sent the 
watch to him. 

Q. To whom? A. To Frank. 


Mr. Worthington: If you want to get at the fact that Mr. Gor¬ 
don never had it, I will admit on the record the fact, just as it 
was. 


Mr. Perry : Mr. Perry 
petent and irresponsive, 
brother. Go on. now. 


moves to strike out all the answer as inconi- 
anything written to the witness bv his 

C' 


A. (Continuing.) Yell, he has told me to send the watch back 
to him; that he must turn it over to Mr. Gordon, which T did and 
he probably-- 

Q- Cue moment, now. A on sent the watch to vour brother? A 
l es, sir. 


870 By Mr. Worthington: 

Q. Which brother? A. Frank K. Green. 


By Mr. Perry: 

Q. And then did you sign a receipt for the watch to Air. Gordon? 
A. No. sir. 

Q. W hen did you get the watch again? A. Whv, probably two 
or three months after that 1 got it: T got it within six months ago. 

Q. From whom did you get it? A. Got it from Frank. 

Q. From your brother Frank? A. From mv brother Frank, 
he returned it to me. ves, sir. 

Q. Now. in regard to this paper, this Exhibit A. A. IT No 8 
when did von first, see this paper? A. The first time I saw that was 
when T read it to my father and mother at the day or evening it 
was left there at our house bv uncle. I don’t remember the vear sir 
or the date. ’ ‘ 

Q. You have named that house in your testimony; what was it? 
A. In my previous testimony I said it was the house on Market 
street, 1888. T think it was: T don’t remember the number. 

Q. And this is the paper to which vou referred in that? A. Yes 
sir. 

Q. Now, you are not a lawyer? A. No. sir. 
r)< ^ Q- A on read it and explained its contents to vour mother 
and father? A. A r es. sir. 

Q A on first saw it on that evening? A. A T es, sir. 

Q. In whose possession was it when you first saw it? A. It was 
in my father s possession, T should suppose. 

Q. A on hadn’t seen it before, until you saw it there in vour 
father’s possession? A. No. sir. 

Q. What did your father do with this paper? A. Why. after 
the discussion was there T thought that he had turned it back to 
uncle, as T so testified, and uncle said he would tear the damn 
thing up, and I didn’t know that it was among his papers. 
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Q. Among whose papers? A. My father’s papers. 

Q. When did you first see this deed, being Exhibit A. A. II. No. 
8, which I hold in my hand, after that evening when the conver¬ 
sation occurred between your father and your uncle Osceola at 
this house 1333 Market street? A. Ju>t when Mr. Worthington 
showed it to me. about five minutes ago. 

Q. You don’t know where it came from? A. No. sir. I do not. 
Q. And from that evening to this you never saw it until Mr. 
Worthington showed it to you five minutes ago? A. No. 
372 sir. 

Mr. Perry: That is all. 


Redirect examination. 

Ry Mr. Worthington; 

Q. A oil say that you testified that this occurred at a certain 
house on Market street? A. Market street, ves. sir. 

Q. Ts that your present recollection? A. That was mv recol¬ 
lection when t testified this day—the present time: but 1 know 
that it could not have been there from the date of the deed, lie- 
cause we then lived on Dunbarton street, when that deed was dated: 
but my recollection was that it wa- in the Market street house. 

WILT JAM I). GREEN. 

Subscribed before me this 3rd dav of January. 1011. 

J. ARTHUR LYXITAM. 

Exn m mrr. 


I hereupon William A. Gordon, having been heretofore duly 
sworn, was recalled and further interrogated. 

Direct e xamination. 

Ry Mr. Worthington : 

Gordon, will you look at that paper which has just been 
offered in connection with the te^timonv of the preceding witness, 
and which is marked Exhibit A. A. 11. No. S. and state whether 
the body of the paper is in your handwriting? A. All of it i< 
in my handwriting except tin* signatures. 

’* 4 3 Q. I will ask von. as we all want to know, have you any 
explanation of the fact that a signature seems to have been 
eiRsod Mow the two that are there/ A. I don t know anvthiug 
at all about it T have never seen this paper since 1 prepared it 
and it was delivered. 1 suppose, to Mr. Osceola C. Green. 

*!• I "Us going to ask you at whose instance did vou prepare it? 
A. Air. Osceola C. Green. 

Q. T don't know whether 1 have any right to ask it. but I will 
ask you the question and you can answer it or not as you please: 
TIa\e \oil any recollection of what took place between you and 
him which led up to the preparation of the paper? A. I testified 
in mv previous testimony that just prior to the preparation and 
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execution of the declaration of his intention to take the property, 
that 1 had prepared certain papers for him to be executed by the 
heirs and his mother Ann Green; that I had found two or pos¬ 
sibly three. 1 don t recall now. drafts made for the members of 
the family other than those that are in this paper, and those were 
the only papers that I know of having been prepared in connection 
with it: and that was done for the purpose of making the sale and 
providing for his sisters, or having an income for the sisters. 

Q- Well, have you any recollection that he informed you that 
one ot the signatures to the paper had been first placed there and 
afterwards removed? A. No. 

374 Cross-examination. 

* Bv Mr. Perry: 

Q Mr. Gordon, you testified quite fully in your original testi¬ 
mony as to the reasons why Mr. Osceola C. Green desired the prep¬ 
aration of the papers which you referred to in that part of your 
testimony? A. Yes. 

Q. Am I correct about that? A. That is correct, yes. 

Q. Now. ihe papers about which you were then speaking were 
apparently rough drafts, and. as T recollect, there were certain 
pencil interlineations, and s<> forth? A. No. vou are mistaken 
about that. The papers that 1 submitted were deeds that we T *e 
prepared. There were no interlineations in those. The papers that 
you refer to as having pencil interlineations was the agreement 
that Mr. Green made with his two sisters after the sale to Wagga- 
man. 

Q. 1 was then not mistaken, however—I am speaking without 
having the testimony before me, in my recollection that you did 
refer to an ultimate paper which was'to he signed? A. Not in 
connection with the d-ters—with the life tenants, but in oonne'*- 
tioj) with the conveyance—the proposed conveyance to Osceola C. 
Green as trustee. 

Q. Ts or is not thi- paper which has been introduced in evidence 
at this session, and marked Exhibit A. A. IT. No. 8, the ultimate 
papei \ on i eferred to. or one of the ultimate papers you referred 
to? A. My impression is—I haven't compared the two—mv im¬ 
pression is that this paper, being Exhibit A. A. TT. No. 8. 
is one of the papers that T prepared in order to vest the 
title in Mr. Green as trustee, and that the other papers that 
were not included were the additional papers to make the com¬ 
plete—the deed from all the various heirs. This is from Mrs. Maria 
Devereux. Rebecca Ann Green. George F. Green and his wife. Marv 
T. Lewis; the others were Mrs. Norton. Mrs. Quesenberrv and Mrs 
Iturbide. and. it strikes me. T had two drafts, and posiiblv three 
for all of those. 

.9 Now. when you had completed the preparation of this Ex¬ 
hibit A. TT. No. 8. what did you do with it. as vou recollect 9 \ I 
handed it to my client. Osceola G. Green. 

Q. TTave you seen it from that time until you saw it here to¬ 
day. A. T am not aware that T ever have. 
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( ^; It i> -aid that tlien* i- mi er:.- :re under the inline of Rebecca 
A. <«rcon on thi- paper. Do you know anything about that erasure? 
A. I know nothing about the erasure at all. 

V ,)o you know whose name it is that was erased there? A. 
I tool com hieed that that was Mrs. Lewi- signature because I 
see “Mary I;" I can make out -.Mary 1” and I can't make out 
anything of “Lewis. 

D. Now. as I recall your former testimony, it was after the fail¬ 
ure to have those papers, of which this exhibit A. A. II. No. S L 
• me executed that Mr. Osceola Croon put of record the election 

to take ! A I hat was prepared and executed and recorded subse¬ 
quently to this deed. 

WILLIAM A. CORDON. 


‘Lb Subscribed before me this 1th day of January. 1011. 

I. ARTHUR LYNIIAM. 

Ea’O IIU Iter. 

( At this point an adjournment was taken until this afternoon at 
l: I •> o clock p. m.) 

Tin RSDAV. Ihcemhrr -JO///. 1010—1.15 o’clock p. m. 

M< t. pursuant t <» adjournment. 

iTi-cnt; R». Ross Perry. Esq., of attorneys for the plaintiff-: 
. . Worthington. Esq., of attorneys for certain defendants* Mr 
J_ loldswurth (jord.m: Henry W. Sohon. Esq.. Cuardian ad Litem 
n * die infant defendant, and the Examiner. 

\\'lirrvii|Mtn Frank K. Ckkkx. having been heretofore <l u |v 
"Worn. \va> recalled and further interrogated. 

Idirect examination. 

By Mr. Worthington: 

o Mr. Crcen. will you look at this paper, which ha- been offered 
in evmence here today, being Exhibit A. A. II. No. N.” and tell 
me It you have seen it before, and if -<> where? A. I first saw it 
yesterday m some papers that I was looking over, the papers that 1 
got from my father's .estate, or rather, some of bis papers I had: 

( _ I across this, the lirst time I ever saw it. 

( /‘ We . n ’ 1 ,1,ink vou ,,avo testified heretofore that you 
had not found any such paper. A. Yes. I testified—I don't 
think I te-tihed that I had ever looked for this; I testified that I 
had never know n of any such paper as this. 

Q. Well, were you looking for that paper or something else? A. 
No: when I found this I was looking for a subpuma that Mr. Hoeh- 

ling had spoken to me about, and I just, hv chance, saw this That 
was yesterday. 

Q. Now. speaking of subpienas. I show you a subpoena which seein« 

1° .“'Jr 1 . sor i; ed "" v<mr fi '0u-r when this suit was begun in 
July, 190s. A. Yes. 
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Q. Do you remember tlmt being left at vour father’s house? A. 
Yes. sir. 

Q- What took place in reference to that? A. T haven’t a very 
clear recollection about it. except this, that a deputy marshal- 

Mr. Perry: I must object to that as incompetent, anything that 
occurred when that subpccna was served, unless there is some appar¬ 
ent purpose for it. 

Mr. \\ ortii i n'gton : Mr. Iloehling has said that this witness came 
to him from bis father with instructions as to what to do. Now, 
you objected to that because 1 hadn't proved the authority; now I 
am proving the authority. This subpuma was served upon the 
lather and then the son did something; I want to find out. 
•‘>78 Mr. Perry: All right. 

A. (Continuing:) Well, when that was served on my father I 
lalked to him about it. and. 1 can't remember his exact words about 
it, but 1 either told him I was going to see Mr. Iloehling, or he told 
me; I am sure we talked on numerous occasions before that subpuma 
was served on him. 

Q. Well, following that conversation, what did you do? A. Fol¬ 
lowing that I went down and told Mr. Iloehling that my father had 
been served, and Mr. Iloehling—we talked then about the time. I 
happen to remember this because he was speaking about how little 
time be bad in which to lile the answer to the bill. 

Q- W bat was your father’s business? A. lie was a clerk in the 
water ollice ot the District of Columbia, shortly before bis death. Tie 
had been at one time Registrar of the- 

Q. Was he at any time a lawyer? A. Never was. 

Q. Or a student of law? A. No. sir. 

CJ. Engaged in legal affairs in any way? A. Not at all. sir. 

Cross-examination. 

By Mr. Perry: 

D- Mr. Oreen. you say this is the first, time you have seen this 
paper? A. 1 he first time to my knowledge, sir. You mean the 
deed ? 

Q. Acs, this Exhibit A. A. II. No. 8. A. Yes, sir, the 
first time I saw it, that I know of. 

Q. And you found it among papers left by your father? 
A. A es. sir. some papers left by him, and also among these papers 
that are filed in this case. I had them all bundled up together, and 
I was looking through those papers for that subpoena, and just acci¬ 
dentally ran across that deed. I. of course, had no idea it was 
there, and didn't expect to see it. but it was just about the first, thing 
my eye lit. upon. 

CP ' s 1 recollect, you said a moment ago about this subpoena, 
that you didn't know whether your father spoke to you about it. or 
whether you spoke to your father about, it, am I right about that? ’ A. 
A T ou mean about going to see Mr. Iloehling? 

(J- AYs. A. I can't say positively, sir. We were talking about it, 
because T was with the deputy marshal when he served it on my 
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father, and that next morning T went down and told Mr. Hoehling 
that my father had heen served. 

Q. In this matter of this claim, you talked with vour father a 

great deal about it. did you not? A. You mean this present litiga¬ 
tion? * 

Q. I mean your fathers claim to elect, you talked a great deal 
with him about it? A. Yes. sir. 

Q A on don t recollect, though, whether you went down to see Mr. 

I loch I mg with tin- Mihpuna. in order that vour father's answer 
might he tiled, at your father's suggestion or at vour sug¬ 
gestion/ A. I cant say what the actual conversation was 
no sir I know that everything arose, as they came along. 1 
talked to my father about it. 

(b Now. when you visited Mr. Ilochling in connection with this 
matter. I snppo>e whenever you thought proper to do it vou would 
go of your own motion and talk with him about it? A. Not before 
talking with my father about, it. no. sir. 

Q- "°nld talk with your father? A. Yes. sir not onlv I 

1,111 '“.v ..tlu-r l.rollu IV. I iim iii, wlu-ii 1 n.v we nil in the fniiiilv 
would discuss the matter. 


Redirect examination. 


I>y Mr. Worth i ngton : 

'Sou >ay you talked with your father about this matter of his 
right of election. Ilow far would vour recollection of talkim- with 

him m, that subject go? A. Well, it has always been understood in 
the familv. 


Mr. Perry: 1 move that that be stricken 
it was given before 1 had a chance to object 
what it would be. 

( I he question last asked the witness was 
aminer. at the request of counsel.) 


out as incompetent. a.s 
to it. and didn’t know 

read aloud by the Ex- 


A. It goes certainly back as tar as the paper that was tiled in 
11HI.». I think; 1 can t remember the dates exactlv. 

• *>M Q. You can’t tell whether it goes back of that or not? A. 

No more than it was talked about in the family always. A.s 
I say. it was always understood that that would be- 


Mr. Perry: Mr. Perry objects to this talk 
moves to have it stricken out. 


in the family, and again 


0- \\ hen you speak about talk in the familv, who do you include? 
A. My father, brothers and sisters—not my sisters, for I don’t sup¬ 
pose they talked very much about it. 

Q* M ell. v hat did your father say on the subject? A. He always 
maintained- 


Mr. Perry: 1 his is objected to for the same reason. 

Mr. Worthington: Of course. 

A. (Continuing:) He always said that lie was going to take the 
steps that he did take. 
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Mr. Perry: Mr. Perry moves to strike these answers out for the 
same reasons that lie has heretofore given. 

frank k. green. 

Subscribed before me this 3rd day of January, 1911. 

J. ARTHUR LYNHAM, 

Examiner. 

( 1 he testimony is here announced as closed.) 


(Here follows map marked page 382.) 


Plaintiffs’ Exhibits. 

Filed Jan. 4, 1911. 

Plaintiffs' Exhibit “B.” 

Whereas by the Last Will and Testament of Ann Green de¬ 
ceased. late of the District of Columbia, part of a certain tract of 
land m the said District, known as “Rosedale,” was devised to her 
daughters Maria Devereux and Rebecca Ann Green during their 
single lives, with remainder to her son Osceola C. Green, subject to 

the payment by him of One Thousand ($1,000.) Dollars to each of 
ins other sisters. 

Now I Elizabeth 1!. Qnisenberry. one of the said sisters, do 
h ereby a c k 11 mv I ed gc that I have received of Osceola C. Green the 
sum of One thousand ($1 .000. ) Dollars directed to he ..aid to me 
hy him under the provisions of the Will of said Ann Green. 

Iii 'lcMiinoiiv Whcfcof 1 have hereunto set my hand and seal, 
this 1 wenty-Fifth day of April A. D. 1893. 

E. R. QUESENBERRY. [seal.] 
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Plaintiffs’ Exhibit “C.” 


Whereas l»y the Last Will and Testament of Ann Green, deceased, 
Lite of the District id Columbia. part, of a certain tract of land in 
said District known as ‘liosedale. was devised to her daughters 
Mana Devereux and Rebecca Ann Green during their single lives 
with remainder to her son Osceola C. Green, subject to the payment 

bv him of One Thousand ($1,000.) Dollars to each of brother 
sisters. c 

Now I. Louisa K. Norton, one of the said sisters, do hereby ac- 
knowledge that 1 have received of Osceola C. Green, the <um of fW 
Thousand^ ($1,000 ) Dollars directed to he paid to me hy him under 
the provisions of the Will of said Ann Green der 

25—2338a 
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In I estimony Whereof. I have hereunto set my hand and seal, 
this '27th day of April A. I). 1893. 

LOEISA K. NORTON, [seal.] 

W itness my hand and otlieial seal this 27th day April A. D. 1893 
at Seattle, King County. State of W ashington. 

II. V. V. BEAN. 

[seal. | A oforif Public m and for the State of 

II unit*Hfjton. Ttexidinq at Seattle. 
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Plaintiffs’ Ex. I). 


Whereas by the East W ill and lestanient ot Ann (ireen deceased, 
late of the District of Columbia, part of a certain tract of land in 
said District, known as “Kosedale was devised to her daughters 
Maria Devereux and Ann R. (Ireen during their single lives, with 
remainder to her son Osceola C. (Ireen. subject to tin* payment hv 
him of One thousand Dollars to each of his other sisters, as might 
he living at the time of the death of said Maria Devereux and Ann 
R. Green— 

And Whereas the said Osceola C. Green having sold part of said 
“Kosedale.’* on or about the 19th day of April 1893 sent me a check 
for said sum of one thousand Dollars in payment of the sum directed 
to he paid hy the said will of Ann Green deceased, which said check 
I returned to him— 

And W hereas the said Osceola C. Green has since died, and by his 
will duly probated appointed W illiam A. Gordon and .1. Iloldsworth 
Gordon his executors and Testamentary Trustees, who have nuali- 
lied and are acting as such— 

Now I, Mary I. Lewis, one of the surviving sisters of said Osceola 
0. Green deceased, do hereby acknowledge that I have received of 
said William A. Gordon and J. Iloldsworth (Jordon, Executors and 
Testamentary Trustees under the will of said Osceola C. Green, the 
sum of One Thousand Dollars (.$1000) in full satisfaction of the 
sum directed to he paid to me by him. under the provisions 

380 of the will of my mother, the said Ann Green_ 

In Testimony W hereof. I have hereunto set my hand and 
seal this eighth dav of April A. D. 1892. 

M. I. LEWIS, [seal.] 


Witness: 

GORDON SOWERS. 
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Plaintiff’s Exhibit E-l. 


No. No. 29. 


Pay to the order of Miss A. R. Green 
Two Hundred .00 Dollars. 


Washington, I). C.. Sept. Sth, 1894. 

J lie 1 raders National Bank of Washington. 

. $200 

O. C. GREEN, Trustee. 

(Stamped on face of check :) Paid Sep. 12. 1894. 

(Endorsed:) A. K. Green. Natl Hank of the Republic. Wash- 
niKton. I). C.. Sep. 12. IS!*4. 


Plaintiffs’ Exhibit E-2. 


No. 26. 


Washington. 1 ). C., July 24. 1894. 
1 he 1 1 aders National Bank of Washington. 


Pay to the order of Miss A. R. Green 
Two Hundred & fifty .00 Dollars. 


$250.00 


O. C. GREEN. Ti ’iistee. 


(Stamped on face of check:) Paid Jul- 26. 1894. 

(Endorsed:} A R. Croon. Xafl Hank of tlie Republic. Wash- 
ington. D. C.. Jul- 26. 1894. 
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Plaintiffs’ Exhibit E-3. 


No. 32. 


Washington, I). C., May 29, 1894. 

1 he I raders National Bank of Washington. 

. $500.00 

O. C. GREEN, Trustee. 

(Stamped on face of check:) Paid June 1. 1894. 


Pay to the order of Miss A. R. Green 
Five Hundred .00 Dollars. 


(Endorsed:) A. R. Green. Fanners’ & Mechanics’ Xat’l Bank 
Georgetown. D. C.. Jun- 1. 1894. 
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Plaintiffs' Exhibit E-4. 


No. 27 


Washington, D. C., Mch. 20, 1894. 

J lie Armleivs National Bank <>t Washington. 

Pay to tin* order of Miss A. R. Green. $225.00 

1 wo Hundred A twenty five .00 Dollars. 

O. C. GREEN, Trustee. 

(Stamped on face of check:) Paid Mar. 22. 1894. 

(Endorsed:) A. R. Green. Farmers' A: Meehanies' Nat l Bank 
Georgetown, 1). C.. Mar. 28. 1894. 
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Plaintiffs' Exhibit E-5. 


No. 25. 


Washington, D. C.. Jan’y 27. 1894. 

1 he I raders National Bank of Washington. 

Pay to the order of Miss A. R. Green. 8200 00 

Two Hundred .00 Dollars. . *^u.uu 

O. C. GREEN, Trustee. 

(Stamped on face of cheek:) Paid Fell. 3, 1804. 

(Endorsed:) A. R. Green. Farmers’ & Mechanics* Nat'l Bank, 
Georgetown. D. C.. Feh. 3, 1894. 


Plaintiffs' Exhibit E-0. 


No. 21, 


Washington, D. C., Dec. 13, 189-. 

1 he 1 raders National Bank of Washington. 

1 a\ to ilu' order ot Miss Anna R. (Ireen. 00 

Two Hundred A fifty .00 Dollars. 

O. C. GREEN. Trustee. 

(Stamped on face of check:) Paid Dec. 15. 1893. 

(Endorsed:} (2 cent slmnp.) A. R. Green. Anna R. 

15 1893 Filni ' erS Morh " mps Ni, ‘ 1 Hank. Georgetown. I). C.. Dec. 
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^>90 Plaintiffs' Exhibit E-7. 

No. 13. 


Washington, P. C., Oct. 5 th, 1893. 

J lie Traders National Bank of Washington. 

Pay t<> tlie order of Mis* A. R. Green. $200.00 

Two Hundred .00 Dollars. 

O. C. GREEN, Trustee. 


(Stamped on face of cheek:) 

(Endorsed:) A. R. Green, 
ington, D. C., Oct. 7, 1893. 


Paid Oct, 7, 1893. P. T. 
Nat 1 Bank of the Republic, 


Wash- 


Plaintiffs’ Exhibit E-8. 

No. 5. 

Washington, P. C., Apt '10th, 1893. 

1 he 1 raders National Bank of Washington. 

Pay to the order of Miss A. R. Green, advance. $450.00 

Four Hundred A fifty .00 Dollars. 

0. C. GREEN. Trustee. 

(Stamped on face of check:) Paid Apr. 24. 1893. 

(Endorsed:) A. R. Green. 
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Plaintiffs’ Exhibit E-9. 



Washington, D. C., Dec. 8, 1894. 

The I raders National Bank of \\ ashington. 

Pay to the order of Miss A. R. Green, on a/c. . . $400 00 

Four Hundred .00 Dollars. 

0. C. GREEN, Trustee. 

(Stamped on face of check:) Paid Dec. 11. 1894. 


(Endorsed:) A. R. Green 
ton. D. C.. Dec. 11. 1894. 


1 Bank of the Republic, Washing' 
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Plaintiffs’ Exhibit E-10. 


No. —. 

Washington, ]>. C.. Dec. 22, 1894. 

J lie 1 raders National Hank <» 1 \\ ashington. 

I !iv to the order of Mi>> A. K. Green. on 

Three Hundred .<>0 Dollars. 

O. C. GPEEX. Trustee. 

(Stamped on face of cheek:) Paid dan. 2. 1805. 

(Endorsed:) A. P. Green. Nat l Hank of the Pepuhlic. W’adi- 
m.uton. 1). C.. dan. 2. 1895. 
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Plaintiffs’ Exhibit E-ll. 



Washington. 


H. C., Mrh. s. 1895. 


The Trailers’ National 


P>ank of Washington. 


I a\ to the Order of Miss A. P. (Jreen. $.‘»0() 00 

Three Hundred .0(1 Dollars. 


(Stamped on face of cheek:) Paid 

(Endorsed:) A. P. (Jreen. Natl 
ington, D. 0.. Mar. 11. IN9"). 


O. C. (JPEEN. Trustee. 
Mar. 11. 180"). 

Hank of the Pepublic. Wash- 


Plaintiffs’ Exhibit E-12. 


No. 


Washington, D. C.. M«h 10. 1895. 
I lie 1 raders National Hank of Washington. 


Pay to tlu‘ order of Miss A. P. Green 
I wo Hundred .00 Dollars. 


$ 200.00 


O. C. GPEEX. Trustee. 


(Stamped on face of cheek:) Paid May 11. 1895. 
(Endorsed:) A. P. Green. 
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Plaintiffs' Exhibit E-13. 


No. —. 


I) 


Washington, I). C., June 14, 1895. 

1 lie 1 raders National Hank of Washington. 

J av to the order of Miss A. R. (ireen. $300 00 

Three Hundred .00 Dollars. 

O. C. GREEN. Trustee. 

(Stamped on face of check :) Raid dun- 17. 1895. 

(Endorsed:) A. I{. Dreen. Hank of the Republic. Washington 
(... .Inn- 1,. 189o. R. T. ’ 


Plaintiffs' Exhibit F-l. 


No. 6. 


Washington. I). 0.. . 1/// JO. RS93. 

1 he I iadei> National Hank of \\ a>huigton 

lav to the order of Mrs. M. (I. Devereux. advance. . . . 8 150 on 

four Hundred A fifty 00 Dollars. 

<>. C. GREEN. A</r„t. 

(Stamped on face of check :) Paid Apr. 22. 1893. 

(Endorsed;) M. (i. Devereux. 
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Plaintiffs' Exhibit F-2. 

No. 6. 

Washington. D. C.. .1/// 20. 1893. 
The Traders’ National Hank of Washington 


Pay to Mr>. M. (J. Devereux or hearer $450.00 j n lieu of eT \,, 
0 drawn as agent. 

Hour Hu ml red A fit tv .00 Dollars. 

O. P. GREEN. Ti mstfie. 

(Stamped on face of check .) Paid May .‘11. 1893. 

(Endorsed:) For Deposit in (he Traders’ Xnt’l Rank to the credit 
of (I. H. (ireen. agt. 







200 


GEORGE PLATER GREEN ET AL. VS. 


I 


*L.\ INTIFFs' 


Exhibit G-l. 


Washington, 1). C., Oct. 


No. 14. 

5, 189.4. 


The Traders* National 


Hank of Washington. 


Hay to the order of Mrs. M. (i. Devereux. $200.00 

Two Hundred .(Ml Dollars. 

O. C. GREEN, Trustee. 


(Stamped on face of cheek:) Raid Oct. 0. 189,4. 
(Endorsed:) M. (i. Devereux. 
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Plaintiffs' Exhibit G-2. 


No. 20. 


Washington. 1>. pec . 1.4. 1S9.4. 


The Trader>* National 


Hank of \\ a>hington. 


Pay to the Order of Mrs. M. (i. Devereux. $’ , .*)(l (Ml 

Two Hundred A: fifty .00 Dollars. 

O. C. GREEN, Trustee. 

(Stamped on face of check :) Paid Dec. 1.4. 1894. 

(Endorsed:) M. (J. Devereux. 


Plaintiffs' 


Exhibit G-4. 


No. 24. 

Washington. D. f\. ,W// 27. 1894. 

Idle Traders' National Hank of Washington. 

Pay to the order of Mrs. M. (}. Devereux. $’>00 00 

Two Hundred .00 Dollars. 

0. C. GREEN. Trustee. 


(Stamped on face of check:) Paid Jan. .41. 1894. 
(Endorsed:) M. G. Devereux. 
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PlAINTIKI >' Ex III HIT ( i-4. 


No. 31 


Wasimxcton, I). M„ij -«J, 1,S!I4. 

Tilt' Triitlt'i.- 4 Nat it Hank of Wiu<liinjjt«m. 

jjiy to tli,. „f Mrs. M. (i. Itovorvux... . no 

I nc IIiiihIiciI ,(»0 I),,11,11s. . * W.00 

O. C. (iREEN, Trustee. 

(St,OM|«.cl oil ta,<- t.r < li,.,-k : i I'M,I May til. I.V.I-I. 

( Kiiilnrsoil:) M, (;. | >,.\ereiix. 


I’r.Ai.vrii i s' Exhibit 0-5. 

No. 27. 

Washington, 1). C.. Jnh / 24. 1894. 

Tlic Tnideis* National Hank of Washington. 

j;«iy to the order of Mrs. M. <;. Devereux. $•>-„ 00 

I wo 11 undred iV* lifty .01) I >o| |;, r>. . r-oO. 

o. C. GREEN, Trustee. 

(*t;mi|)c‘<i on face of check:) Paid .J„l-2o. 1894. 

(Endorsed.) M. (J. Dcvcrcux. 
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No. 30. 

Washington. I). C.. Sept. Sth, 1894. 
The Traders* National Hank of Washington. 


Pay to the Order of Mrs. M. G. Devereux 
Two Hundred .00 Dollars. . 

O. C. GREEN, Trustee. 

(Stamped on face of cheek:) Paid Sep. 10. 1894. 

(Endorsed:) Al. G. Devereux. . , • . 


$200 
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I’lainth i s' KxmiiiT (i-7. 


No. —. 


Washington. I). (\. p t r. s. 1S!M. 

I he I radei - Niitioiuil |iniik of \Vii>liin«r|oi). 

1 ay to tin* order oi Mr<, M. (i. Devereux. s jiio 

Four Hundred .()() Dollars. 

O. C. GREEN. Trust* r. 

( Stamped on face of chock :) Raid I 11. ISO! 

( Endorsed ;) AI. («. Devereux. 


S9S 


Fla intiki s' Kx ii i hit < J-S. 


No —. 


Washington. 1). (’.. I hr . 22. IMH. 

The Trader-’ National I>;ink of Wa-hinuton. 

I si\ to tlio (>rder of Mrs. M. (1. Devereux. $.‘>00 

Tli ret* Hundred .00 Dollars. 

O. C. (JREEX. Trustee. 

< Stamped on face of chock :) Raid Dec. 22. 1,S0|. 

( Endorsed!) M. G. Devereux. 


Fi.aintiki s' Exiiik.it (1-0. 


No. —. 


Washington. 1>. (\. Mr /,, s. ISO,". 

1 he 1 raders National Rank of Wa-hin<»ton. 

I av to the Order ot Airs. M. (1. Devereux. . S(.‘»00 00 

Three Hundred .00 Dollars. 

0. C. GREEN, Truster. 

(Stamped on face of cheek :) Raid Mar. 11. IHOo. 

(Endorsed:) AI. (». Devereux. 
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Plaintiffs’ Exhibit G-10. 


No. —. 


Washington, I). C., Mmj 10, 1895. 

1 lie I raders National Hank ol Washington. 

lay to 11 io order ot Mrs. M. (}. Devereux. 5;*>oo 00 

Two Hundred .00 Dollars. 

O. C. GREEN, Trustee. 

(Stamped on face of cheek:) Paid May 11, 1895. 

(Endorsed:) M. G. Devereux. 


Plaintiffs' Exhibit (1-11. 


No. —. 


Washington. D. 0.. June 14, 1895. 

1 he 1 iadei> National Hank ot \\ ashington. 

1 a\ to the order ol Mis. M. (1. Devereux. 8:>()() on 

Three Hundred .00 Dollars. 

O. C. GREEN, Trustee. 

(Stamped «»n face of check.) Paid .Inn- 15. 1895. 

(Endorsed:) M. G. Devereux. 


| 0 () 


Plaintiffs' Exhibit H-l. 


No. —. 


Washington, I). C.. ./a/// 31*/. 1895. 

1 lit* I ladeis National Hank ot W ashington. 

**a.v to the order of Anna R. Green $*>nn no 

Three Hundred 00 100 Dollars. . ^ U 

O. 0. GREEN. Trustee. 

Hy WILLIAM A. GORDON 

J. HOLDS WORT II GORDON. 

Executors of 0. C. Greeu. 

(Stamped on face of check.) Paid Aug. 3. 1895. 

(Emlurspil:) Anna I!. Creen. Nat’] Bank of the Republic. Wa-h- 
ington, D. C., Aug. 3, 1895. R. T. 
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Plaintiffs’ Exhibit II-2. 


No. —. 


Washington. 1). C., ./<*/// 81 *t, 1895. 

The Trader.-' National Rank of Washington. 

Pay to the order of Maria (i. Dovoreux. $:{00.00 

Three Hundred 00 100 Hollar-. 

O. r. GREEN. Trustee. 

!‘>v WILLIAM A. (JORDON 

J. IIOLDSWORTII (JORDON. 

Executor* of O. (\ (Ira n. 

(Stamped on face of cheek :) Paid Aug. 2. IS95. 

(Endorsed :) M. (J. Devereux. 


41M Plaintiffs’ Exhibit I. 

A. A. Iloehliug. Jr.. Attorney at Law. 

1410 k Street Northwest. Washington. I). C. 

In re Instate of Ann (Jreen, Deceased. 

Junk 20. 190S. 

Mrs. Louisa !\. Norton. Eo-edale. (leveland Park. I). C. 

Hk.mj Maoam On helialf of your Brother. Mr. George F. (Jreen 
and at his request.. I desire to invite your attention to the follow¬ 
ing circumstance- in connection with certain terms of the last will 
and codicil thereto of your Mother, the late Mrs. Ann (Jreen. and to 
that portion of her estate covered or disposed of therehv. 

I>\ -aid will your Mother. Mrs. Ann (Jreen. gave her estate (with 
certain exception- not here or now important) to her daughters 
- Ii>. Marie Devereux. a widow, and Rel>ecca Ann (Jreen. unmar- 
lied. so long as they should live and remain unmarried, 
and hv said codicil provided that when said daughters 
.may have married or died. I wish the property to go to Osceola 
(. Green, niv youngest son. upon hi- paying the -uni of $1,000. to 
each of In- H-ter- who may at that time he alive: in the event of 
his not accepting the property 1 wish my eldest son. George F. 
(Jreen. to have the next choice to take the property on the’same 
lon,, 1 < - ^ n, . v should he decline !<> take the property 

OH on the same terms, that the same oiler he made to each (if 
my daughters in the order of their re-ieetive ages that mav 
he living at that time. I pon all rejecting it. it is my will that the 
turnituie. house and land that had keen left to my daughters, Maria 
I evereux. and Rebecca Ann (Jreen. for their life time, he sold for 
"hat it may bring and divided among mv heirs generally.” 
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Mr. Osceola 0. Green died during the lifetime both of Mrs. Deve- 
reux and Miss Rebecca Ann Green, blit it appears that for the 
purpose of anticipating, if possible, the provisions of said will and 
codicil, lie in his lifetime paid to each of his sisters, other than Mrs. 
I evereux and Miss Rebecca Ann Green, the sum of $1,000. each 
in assumed discharge of the provisions of said codicil, and, there¬ 
after. with the assent and concurrence of Mrs. Pevereux and Miss 
Rebecca Ann Green, made sale of a considerable portion of that 
op** ! hf ;, P ro P*rtv formerly belonging to your Mother known as 
Rosedale. The proceeds of such sale appear to have been de¬ 
livered by his direction to Messrs. Gordon Gordon, as Trustees, 
and the income thereof appears to have been paid by said Trustee* 

iom time to time to Mrs Pevereux and Miss Green during their 
respective lives. 

Mi. George F. Green was not consulted with reference to said 
transaction, nor has he ever directly or indirectly assented thereto, 
ami . li". Pe\eveux and Mi** Rebecca Ann Green now having died, 
and Mr. Osceola C. Green, by reason of his having died. 
>cing incapable of exercising the election, privilege or option ex- 
folded to him bv said will and codicil to take such prop- 
408 ^ rtv “"’lion they” (Mrs. Pevereux and Mis* Green) “mav 

. * ,nvo ’narried or died.” the right to exercise such election, 

pin liege or option appear* to have devolved upon Mr. (Jeorge F 
Green. T[e has determined to accent the provisions of said" will 
and codicil in his favor and to exercise the option or election 
therein provided for. T. therefore, desire on his behalf to tender 
to \ on at Hicli time and place as will best suit vour convenience 
the sum of $1 000 in accordance with and a* provided in and bv 
the terms of said will and codicil 

In connection with all of the foregoing, it appears to he perti¬ 
nent to a No call vour attention to the fact that bv hi* la*t will and 
testament, which ha* heretofore been probated thi* Pi*trict M»- 
Osceola 0. Green has asserted titled in himself to the corpus of the 
fund above referred to and now in the hands of Messrs Gordon and 
Onrdon. and among the.beneficeuae* of *nch fund named hv said 
"dl l* vourself and certain of vour other sisters. 

Tf Mi G(‘oiop F Given < contention, as above indicated. is eor- 
rect. the e*tahli*ln..ent of *nch fact will of course result in depriving 
the will of Mr. O*ceola C Green of any valid force in such particular 
am, will put an end to ahv right in vourself to assert claim there¬ 
under m so far as the property covered hv the will and codicil of 
vour Mother, or the proceed* thereof, mav he concerned: and there¬ 
fore for that reason and in order that von mav act advi*ed1 v with 
respect to the proposed tender from Mr. George F. Green, it would 
seem to he proper and desirable for vou to take competent 
PM legal advice m the premise*, and before replvimr to thi* 
letter. T venture to suggest that vou should do so. T would 
reouesf. therefore, that at vour convenience vou will advise me 
whether vou will accept the *aid sun of $1.000.. which it i* the 
Purpose of Mr. George F Green to tender vou in conformitv with 
the terms and provision* of vour Mother’* will, and if *o when and 
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where and in what medium it would best suit your convenience to 
have Mich tender made. 

Truly yours, 

A. A. HOEHLING, Jr. 


405 Plaintiffs' Exhibit K. 

Liber 1838. Folio 456. 

Rebecca Ann Green et al. 

to 

Thomas E. Waggaman. 

Deed. 

Recorded September 9, 1893. 9:50 A. M. 

I his indenture, made this fourteenth day of April in the year of 
our Lord Eighteen Hundred and Ninety Three by and between 
Rebecca Ann Green (unmarried) Maria Devereux (widow) and 
Osceola C. Green of the District of Columbia parties of the first part 
and Thomas E. W aggaman of the same place partv of the second 
part. M itnesseth. That the said parties of the first part for and in 
consideration of One Hundred and Fifty Three Thousand ($153.- 
OOO i Dollars lawful money to them in hand paid by the partv of the 
second part the receipt of which before the sealing and delivery 
<>f these presents is hereby acknowledged, have given, granted, 
bargained and sold, aliened, enfeoffed, released, conveyed, and con- 
finned and do by these presents give grant bargain and sell alien 
enfeoff release and convey unto the party of the second part his 
beii-s and assigns forever, the following described land and premises 
situate, lying and being in the District of Columbia, and distin¬ 
guished as Part of a tract of land known as “Rosedale” described 
as follows. Beginning for the same at a stone planted at the point 
of intersection of the North line of the tract of land now known as 
“° :,k View" with the easterly line of the Tennallvtown Turnpike, 
and running thence with said North line of said tract called ‘‘Oak 
View" the four following courses and distances North Thirty seven 
Degrees Five minutes East (N. 37° 5' EA-two hundred and 
40f* ten and eighty four hundredths (210.84) feet to a stone. 

North Fifty eight Degrees Forty minutes East (N. 58° 40' 
E.) four hundred and five and sixty seven hundredths (405 67) 
feet to a stone North Forty Two Degrees Thirty Three Minutes East 
(N. 42° 33' EA sixty four and sixty three hundredths (64.63) 
o t . / So,1 th Sixty Degrees forty five minutes East (S. 
60° 4o' E.) nine hundred and seven and three hundredths (907.03) 
feet to a -tone planted at the point of intersection of the said North 
hue of said tract called “Oak View” with the West line of a tract 
of land known as “Cleveland Heights” thence with the dividing 
line of “Oak A iew ’ and “Cleveland Heights” North thirteen De¬ 
grees (N. 13° W.) two hundred and forty nine and thirty four 


\vim.\M a. r.onnox kt at... trustees. 
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hundredths (249.34) feet to the North-line of “Cleveland Heights*” 
thence with said North line the following courses and distances 
South Eighty Degrees Fifty Five minutes East (S. 80° 55' ED 
live hundred and seventy four and fifteen hundredths (574.15) 
feet to a stone South Sixty Three Degrees forty six minutes East 
(S. 68° 40' E.) five hundred and forty six and twentv eight hun¬ 
dredths (540.28) feet to a stone planted in the West line of Hub- 
hanhs land, thence wits said land the ten following courses and dis¬ 
tances. North Twenty Five Degrees nine minutes East (N. 25° 9' E. ) 
thirty four (04) feet, North Eighty Eight degrees forty three min¬ 
ute." East (N. 88 4.» E.) sixty (00) feet. South Seventy Seven 

Degrees One Minute* East (S. 77° 1' E.) one hundred and twentv 
six and seventy live hundredths (120.75) feet. North Forty 
407 Degrees Fifty nine minutes East (N. 40° 59' E.) one hun¬ 
dred and fifteen and twenty hundredths (115.20) feet. South 
Seventy five Degrees East (S. 75 E.) fifty nine and seventy five 

hundredths (59.7o) feet South Seventy Eight Degrees Thirty Four 
minutes East (S. 78^ 84' E.) three hundred and fifty and seven tv 
s e\en hundredths (3o0.< < ) feet. South thirty Five Degrees Two min¬ 
utes east (S. 85° 2' E.) one hundred fnnufreri and sixty four and 
eighty hundredths (104.80) feet. North Sixty Five Degrees six min¬ 
utes East (N. 05° 0' E.) Seventy (70) feet South Forty Degrees Thirtv 
minutes East (S. 40^ 80' E.)one hundred and thirteen and eighty two 
hundredths (118.82) feet. South Seventy Four Degrees" Thirtv 
nine minutes East ( <4 .>0 E.). one hundred and eight v three 

and forty hundredths (188.40) feet to the land of O. Y.’ Green, 
thence with said Green’s land North Thirty seven minutes West 
(N. 87' W.) to the Southerly line of the land of Goldshorough and 
others, thence with said land the six following courses and distances 
North Sixty Eight Degrees fifty six minutes West (N. 08° 56' W.) 
three hundred and twenty (820) feet, North Sixtv Four Degrees 
fifty minutes West (N. 64° 50' W.) seven hundred and sixtv six 
and twenty four hundredths (766.24) feet, South Seven tv Eight 
Degrees Thirty one minutes West (S. 78° 81' W.) .seven hundred 
and fifty five and twenty hundredths (755.20) feet North Fiftv 
Six Degrees East (N. 56° E.) five hundred and ninetv three and 
ninety four hundredths (598.94) feet, north Seventv Degrees 
Tlurtv Minutes West (N. 70° 80' W.) seven hundred and seventy 
nine and ninety one hundredths (779.91) feet. South Seventv 
Three Degrees Fifty One minutes West (S. 78° 51' W.) 
408 twelve hundred and four and ninety four hundredths (1204.- 
94) feet to the North east corner of Hvde’s land, thence with 
the easterly line of said Hyde’s land South' Sixteen Degrees nine 
minutes East (S. 16° 9/ E.) Five hundred and nineteen and ninetv 
three hundiedths (519.98) feet more or less to Hyde’s ^Southeast 
corner, thence with Hyde’s southerlv line South Seventv three De¬ 
grees fifty one minutes West (S. 78° 51' W.) four hundred and forty 
two and thirty seven hundredths (442.37) feet more or less to the 
east line of the Tennallvtown Turnpike and thence with said east 

T T ne nr xf 1(1 Turn ? lke t0 the P la(, e of beginning as per survey of 
11. \\. Brewer made in 1890 save and excepting therefrom «o much 
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thereof as is included within the following metes and bounds; Be¬ 
ginning for the same at tlie corner formed by the North line of 
Newark Street Extended and the east line of Thirty Sixth Street 
extended, and running thence North with the east line of said Thirty 
Sixth Street Extended live hundred and ten (510) feet more or 
less to the corner formed by the said east line of said Thirty Sixth 
Street extended and the South line of Omaha Street Extended, 
thence East with the South line of said Omaha Street Extended 
seven hundred and forty (740) feet more or less to a point distant 
one hundred (100) h*t*t east from the east line of Thirty Pifth Street 
extended thence South and parallel with said east line of Thirty 
lifth Street extended live hundred and ten (510) feet more or less 
to the North line of said Newark Street extended and thence West 
with said North line of said Newark Street extended seven 
40.) hundred and forty ( < 10) teet more or less to the beginning 
which excepted part of said tract is not conveved by these 
presents, together with all and singular the improvements, ways, 
easements, rights, privileges and appurtenances to the same belong¬ 
ing or in any wise appertaining, and all the estate, right, title, inter¬ 
est and claim, either at law or in equity or otherwise however of the 
paities of the hist pait. ot. in, to or out of the said land and premises 
to Have and to Hold the said land and premises and appurtenances 
unto and to the only use of the party of the second part, his heirs 
and assigns forever. And the said Rebecca Ann Green, Maria Dever- 
eux and Osceola C. Oreen for themselves, their heirs, executors and 
administrators do hereby covenant and agree to and with the party 
ol the second part his heirs and assigns that the parties of the first 
part and their heirs shall and will Warrant and forever defend the 
said land and premises and appurtenances unto the party of the 
second part his heirs and assigns from and against the claims of 
all persons claiming or to claim the same or any part thereof, or 
interest therein, by, from, under or through them or any of them 
And Further that the parties of the first part and their heirs shali 
and will at an\ and all times hereafter upon the request and at 
the cost of the party of the second part his heirs, and assigns make 
and execute all such other Heed or Heeds or other assurance in law 
for the more certain and effectual conveyance of the said land and 
premises and appurtenances unto the party of the second part 
4K) his heirs or assigns as the said party of the second part his 
heirs or assigns or his or their counsel learned in the law 
shall advise, devise or require. In Testimony Whereof, the parties 
ot the first part have hereunto set their hands and seals on the dav 
and year first hereinbefore written. 


REBECCA ANN GREEN. Tseal 1 
MARIA DEVEREUX. fsEXL 1 
OSCEOLA C. GREEN. [seal.] 


Signed, sealed and delivered in the presence of 
J. IIOLDSWORTII GORDON. 
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District of Columbia. To wit • 

I. J. Holdsworth Gordon, a Notary Public in and for the said 
District, do hereby certify that Rebecca Ann Green, Maria Devereux 
and Osceola C. Green, parties to a certain Deed bearing date on the 
Fourteenth day of April A. D. 1893, and hereto annexed, personally 
appeared before me in the District aforesaid the said Rebecca Ann 
Green, Maria Devereux and Osceola C. Green being personally well 
known to me as the |>ersons who executed the said Deed and ac¬ 
knowledged the same to be their act and deed. Given under my 

^ 1 ( 1 tt r ial seal this Fourteenth day of April A D. 

1893. r 


NOTARIAT. SEAL. | 


•1 HOLDSWORTH GORDON. 

J. HOLDSWORTH GORDON, 

Notary Public, D. C. 
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Office of the Recorder of Deeds, 

District of Columbia. 

Ihis is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 1838, folio 456, 
et seq., one of the Land Records of the District of Columbia! 
In testimony whereof I have heieunto set my hand and affixed 
the seal of this office this 26th day of October, A. I). 1909. 

R. W. DUTTON, 

| seal.] Deputy Recorder of Deeds, D. C. 
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Elizabeth R. Quisenberry 
to 

Gertrude M. Hubbard. 

Liber 1215, Folio 378. 
Recorded June 19th, 1888, 2:35 P. M. 

Deed. 


This Deed made this third day of April A. D. 1888. between 
Elizabeth R. Quisenberry, widow,' of Galveston, Texas, of the first 
part, and Gertrude M. Hubbard of the District of Columbia, of the 
second part. Whereas, Ann Green deceased, by her Will dated 
November 11th 1858 and a Codicil thereto dated August 12th 1867, 
which Will and Codicil are duly recorded in the Office of the Register 
of Wills of the District of Columbia, in Will Book 11 folio 376. 
devised all the residue of her real estate (in which is included the 
real estate hereinafter described) to her daughters Maria Devereaux 
and Rebecca A. Green during their lives or until their marriage, 
with remainder to her son Osceola C. Green, subject to certain pay- 
27—2338a 
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merits to be made by him to bis inters, and with a provision, that 
in the event of said Osceola C. Oreen declining to take said property 
charged as aforesaid, the privilege of taking the same should be 
extended to the testatrix other children in the order named in said 
Codicil—And \\ hercas said Osceola C. Oreen has elected to take said 
real estate upon the terms of said Will, and he and the said Maria 
Devereux and Rebecca A. Oreen have agreed to sell the real estate 
hereinafter described, to the slid Oertrude M. Hubbard, And 
\\ hereas said Ann Oreen left as her sole heirs at law Maria 
lid Devereux, Rebecca A. Oreen, Louisa K. Norton. Mary I. 

Lewis. Elizabeth R. (Juisenberry. Alice O. de Yturbide, 
Oeorge F. Oreen and Osceola 0. Oreen—And Whereas the grantor 
herein desires by these presents to release said real estate herein 
described from the payment charged thereon by said Codicil, to 
confirm the title thereto of said Oertrude M. Hubbard, and to ex¬ 
tinguish in favor of her and her heirs any and all interest or right, 
whether vested or contingent, which said grantor may have or be 
entitled hereafter to have in said real estate. Now therefore this 
indenture witnesseth. that the said Elizabeth R. Quisenberry for 
and in consideration of One hundred Dollars in current monev of 
the Cnited States, to her in hand paid by the said Oertrude M. 
Hubbard, receipt of which, at the delivery hereof i< herebv ac¬ 
knowledged hath bargained and sold, granted, enfeotfed. and con- 
veyed. and doth hereby bargain and sell, grant, enfeoff and convey 
unto and to the use of the said Oertrude M. Hubbard, her heirs anil 
assigns, the following described land and premises, with the ease¬ 
ments and appurtenances thereunto belonging, situate and lying in 
the County of Washington. District of Columbia, namely: Part of the 
tract of land known as Pretty Prospect Peginning at Corner No. 1 
being the end of the 2nd line of the parcel last described in a Deed 
from Charlotte .1. Pile to Oardiner O. Hubbard, dated June 1. 1N86, 
and recorded in Liber 1 IDO folio 76 of the Land Records of the 
District of Columbia, and running thence North 22 degrees r>f> 
minutes East, Thirty three and seven tenths (33.7) feet to Corner 
No. 2 on South hank of a brook, thence with the South hank of said 
brook North SS degrees 21 minutes East. Sixty (GO) fWt to 
414 Corner No. 3, South 77 degrees 23 minutes East One hun¬ 
dred and twenty seven and three tenths (127.3) feet to Cor¬ 
ner No. 4. North 40 degrees 32 minutes East. One hundred and 
fifteen and four tenths (117>.4) feet to Corner No. 5. South 75 
degrees 24 minutes East. Fifty nine and seven tenths (50.7) feet to 
Corner No. 0. South <0 degrees East. Three hundred and fiftv (350) 
feet to Corner No. < ; South 3»> degrees 28 minutes East one hun¬ 
dred and sixty five (165) feet to Corner No. S. North 64 degrees 40 
minutes East, Seventy (70) feet to Corner No. 0. South 40 de¬ 
grees 56 minutes 30 seconds East. One hundred and fourteen (114) 
feet to Corner No. 10, South <5 degrees 05 minutes East. One 
hundred and eighty two and six tenths (182.6) feet to Corner No. 
11, North 53 degrees 20 minutes East, Ninety seven (97) feet to 
Corner No. 12: South 54 degrees 38 minutes East. One hundred and 
sixty five and two tenths (165.2) feet to Corner No. 13 in the 
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Northerly line of said Gertrude M. Hubbard’s land; North 88 de¬ 
crees 08 minutes West. Twelve hundred and eighty one and 
thirty six hundredths (1281.80) feet with said Hubbard's Northerly 
ine to Corner No. 14 North 24 degrees 36 minutes East, with the 

t’ 11 ?io ‘ l C* 1 ™ 1 of ^ a,1 d hst described in said deed recorded in 
Liber 1 190 fob <0 of said Land Records (as said line now bears) 
<>ne hundred^and eighty seven and eight tenths (187.8) feet to 
Lorner No. 15, being a corner of said Hubbard’s land North 01 
degrees ; U in mutes West with said 2nd line of said parcel last de¬ 
scribed m said said deed as said line now bears. One hundred and four 
an<1 twenty eight hund-edtbs (104.28) feet to said Corner 
4L> No. 1 the place.of beginning. Containing Five and sixteen 
hundred and sixty eight ten thousandths (5.1008) Acres 
of land more or less. To have and to hold the said land and prem¬ 
ises. with the easements and appurtenances, unto and to the use of 
the said Gertrude.M. Hubbard, her heirs and assigns. And the said 
Elizabeth R. Quisenlierry for herself and her heirs doth hereby 
covenant with the said party hereto of the second part her heirs and 
<i»ign> to foie\ei \\ arrant and defend the title to said granted prem- 
i>e> unto the said party hereto of the second part her heirs and 
•issigns fiom and against all persons claiming the same or any part 
thereof, by. through or under the said party hereto of the first 
part, and at the cost of the person requesting the same to execute 
and deliver any other or further deed or deeds, deemed by legal 
counsel necessary to.more fully assure the title to said granted 
premises unto the said party hereto of the second part her heirs 
and assigns. In testimony whereof the said Elizabeth R. Quisen- 
lierrv hath hereunto set her hand and seal the day and year first 
herein written. 

[seal.] ELIZABETH R. QUISENBERRY. 

Signed, sealed and delivered in the presence of— 

LOUIS MANE. 

EDWIN BRUCE. 


State of Texas. 

Co uni ij of Galveston, To n*it: 

L Forster Ruse, a Notary Public in and for the State and 
41b County aforesaid, do hereby certify that Elizabeth R. Quisen- 
berry. widow, party to a certain Deed, bearing date on the 
I bird day of April A. D. 1888, and hereto annexed, personally 
appeared before me, in the County aforesaid, the said Elizabeth R. 
(^i hen berry being personally well known to me to be the person 
who executed the said Deed, and acknowledged the same to be her 
act and deed. Given under mv hand and Notarial Seal this 8th day 
of May A. D. 1888. 

[notarial seal. | FORSTER ROSE, 

Sot ary Public of Galveston County, Texas . 
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State of Texas, 

County of Gulvexton, to irit: 

I. A. \\ akelee. Clerk of the County Court of Galveston County, 
do hereby certify (having oflieial oVgnizance of the fact), that 
Forster Hose whose genuine signature is affixed to the aforegoing 
and annexed acknowledgment, was at the time of taking and certify¬ 
ing said acknowledgment a Notary Public in and for the State and 
County aforesaid, and duly qualified according to law. In witness 
whereof. I have hereunto set my hand and affixed the seal of said 
Countv Court this <Sth dav of May, A. 1). 188S. 

[coirt seal.] A. WAKELKK. 

Clerk Galveston Count*/ Court , 77 \rns. 
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Office of the Recorder of Deeds. 

District of Con m in \. 


r l'his is to certify that the foregoing is a true and verified copy 
of an instrument as recorded in Liber loin, folio 378. et sen’, 
one of the Land Records of the District of Columbia. 

In testimony whereof 1 have hereunto set my hand and affixed the 
seal of this office this 2<Jth day of October. A. D. 11)00. 

[SEAL.] R. W. DCTTON. 

Deputy Recorder of Deeds , D. ('. 


418 Plaintiffs' Exhibit O. 

Alice G. de Yturbide 
to 

Gertrude M. Hubbard. 

Liber 131 *>. Folio 370. 
Recorded June 10th. 1888. 2.30 P. M. 


This Deed. Made this third day of April A. D. 1888. between 
Alice G. de ^ turbide. widow of the Republic of Mexico, of the first 
part, and Gertrude M. Hubbard of the District of Columbia, of 
the second part, whereas. Ann Green, deceased, by her Will dated 
November 11th 18o8 and a Codicil thereto, dated August 12th 1S<»7, 
which Will and Codicil are duly recorded in the Office of the 
Register of Wills of the District of Columbia in Will Rook 11 
folio 37fi. devised all the residue of her real estate (in which is 
included the real estate hereinafter described) to her daughters 
Maria Deveremix and Rebecca A. Green during their lives oAintil 
their marriage, with remaindci to her son Osceola C. Green, subject 
to certain payments t<> be made by him to his sisters and with a 
provision, that in the event of <aid Osceola C. Green declining to 
take said property (barged as aforesaid, the privilege of taking^the 
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same should he extended to the testatrix other children in the order 
named in said Codicil. And W hereas said Osceola C. Green has 
elected to take said real estate upon the terms of said Will and he 
and the said Maria Devereux and Rebecca A. Green have agreed 
t° -oil the real estate hereinafter described to the said Gertrude 
M. Hubbard And Whereas said Ann Green left as her sole heirs at 
law Maria Devereux, Rebecca A. Green, Louisa I\. Norton, 
4Rt Mary I. Lewis. Elizabeth R. Quesenberry. Alice G. de 
^ turbidc. George 1. Green and Osceola C. Green. And 
W hereas the grantor herein desires by these presents to release said 
real estate herein described from the payment charged thereon by 
said Codicil, to confirm the title thereo of said Gertrude M. Hub- 
hard. and to extinguish in favor of her and her heirs anv and 
all interest <>r right whether vested or contingent which said grantor 
may have <>r he entitled hereafter to have in said real estate. Now 
Therefore. 'Phis Indenture W’itnesseth, that the said Alice G. de 
^ turbidc tor and in consideration of One hundred Hollars in 
current money of the Cnited States, to her in hand paid by the 
said Gertrude M. Hubbard, receipt of which, at the deliverv here¬ 
of is hereby acknowledged, hath bargained and sold, granted eu- 
teolled and conveyed, and doth hereby bargain and sell grant, 
enfeoff, and convey unto and to the use of the said Gertrude M. 
Hubbard, her heirs and assigns, the following described land and 
premises with the easements, and appurtenances thereunto belong¬ 
ing. situate and lying in the County of Washington. District of 
Columbia, namely: Part ot the tract of land known as Pretty 
Prospect, Beginning at Corner No. 1 being at the end of the 2nd 
line of the parcel of land last described in a Deed from Charlotte 
J. Pile to Gardiner G. Hubbard, dated .June 1. 1 880 and recorded 
in Liber 1100 folio < 0 of the Land Records of the District of 
Columbia, and running thence North 22 degrees 33 minutes East. 

I hirty three and seven tenths (33.7) feet to Corner. No. 2 on 
South bank of a brook, thence with the South hank of said 
420 Brook North NK degrees *21 minutes East. Sixty (00) feet 
to Corner No. 3. South 77 degrees 23 minutes East. One 
hundred and twenty seven and three tenths (127.3) feet to Corner 
No. 4. North 40 degree* 32 minutes East, one hundred and fifteen 
and four tenths (113.4) feet to Corner No. 3. South 73 degrees 24 
minutes East Fifty nine and seven tenths (30.7) feet to Corner 
No. ('». South 70 degrees East, Three hundred and fiftv (330) feet 
to Corner No. 7 South 33 degrees 2N minutes East, One hundred 
and Sixty five (103) feet to Corner No. 8. North 04 degrees 40 
minutes of) minutes 30 seconds East. One hundred and fourteen 
( 114) feet to Corner No. 10. South i o degrees 0> minutes East, 
One hundred and eighty two and six tenths (182.0) feet to Corner 
No. 11. North 83 degrees 20 minutes East. Ninety seven (07) 
feet to Corner No. 12. South 34 degrees 38 minutes East One 
hundred and sixty five and two tenths (103.2) feet to Corner No. 
13 in the Northerly line of said Gertrude M. Hubbard’s land, 
North 88 degrees .08 minutes West Twelve hundred and eighty 
one and thirty six hundredths (1281.30) feet with said Hubbard’s 
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Northerly line to Corner No. 14. North 24 degrees 3G minutes Hast, 
with the l."t line of a parcel of land last descrilied in said deed recorded 
in Li her llttO folio <8 of said Land Records (as said line now 
lx‘ars) One luimlred ;md eighty seven and eight tenths (187.8) feet 
t<» corner No. 15, being a corner of said lluhhard’s land. North 
84 degree.** 34 minutes West with said 2nd line of said parcel last 
described in said deed as said line now hears. One hundred and 
four and twenty eight hundredths ( 104.28) feet to said 
421 Corner No. 1 the place of beginning. Containing live and 
>ixteen hundred and sixty eight ten thousands (5.1808) 
Acres of land more or less. To have and to hold the said land 
and premises, with the easements and appurtenances, unto and 
to the use of the said Gertrude M. Hubbard, her heir" and assign". 
And the said Alice (i. de A turhide for herself and her heirs doth 
hereby covenant with the said party hereto of the second part, her 
heirs and assigns to forever warrant and defend the title t<> slid 
granted premises unto the said party hereto of the second part her 
heirs and assigns, from and against all persons claiming the smie. 
or any part thereof, by, through or under the said party hereto 
of the first part and. at the cost of the person requesting the same 
to execute and deliver any other or further deed or deed", deemed 
by legal counsel, necessary to more fully assure the title t<» said 
granted premises unto the said partv hereto of the second part her 
la •irs and assigns. In testimony whereof the said Alice G. de 
Vturhide hath hereunto set her hand and seal tlie day and year 
first herein written. 

Signed, sealed and delivered in the presence of— 

ALICE HE YTERB1DE. |seal. | 


CoNSl LATE GENERAL OF THE 

Exited States of America. 

Republic of Mexico, fit if of Mexico, ss; 

1. E. C. More. Consul General of the Ended States of America 
at the Republic aforesaid, do hereby certify that Alice de 
422 Yturbide. who is personally well known to me as the person 
who executed the aforegoing and annexed Deed, dated April 
3rd. A. D. 1888 personally appeared before me at the Consulate 
General aforesaid in the Republic aforesaid, and in the said Citv 
of Mexico, and acknowledged said Deed to he her act and deed. 
(liven under mv hand and the seal of said Consulate (General thi" 4th 
day of May. A. D. 1,888. 

fcoxst LATE SEAL. I E. C. MORE. 

Con mil Gene ml. 


Office of the Recorder of Deeds. 

District of Colombia. 

Thi" i" to certify that the foregoing is a true and verified copy 
of an instrument as recorded in Liber 1815, folio 378. et seq., one 
of the Land Records of the District of Columbia. 
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fn testimony whereof, I have hereunto set my hand and affixed 
the seal of this office this 2(>tb <.ay of October, A. 1). 11)09. 

[seal.] It. W. DUTTON, 

Deputy Recorder of Deeds, D. ( . 


423 


Plaintiffs’ Exhibit I\ 

Liber 13Id. Folio 372. 

Maria Devereux et al 
to 

Gertrude M. Hubbard. 
Deed. 


Recorded June 19th, 1<S<S<S—2:25 P. M. 

This Deed. Made this 2nd day of April. A. 1). 1888, between 
Maria Devereux. widow Rebecca Green, unmarried, and Osceola 0. 
Green and Eastmond P. Green hi< wife, of the District of Oolumhia. 
parties hereto of the first part, and Gertrude M. Hubbard, of the 
same place party hereto of the second part. Whereas, Ann Green, 
deceased, by her Will dated November lltli 18o<S and a Codicil 
thereto dated August 12th 1<S(>7 which Will and Codicil are dnlv 
recorded in the Oflice of the Register of Wills of the District of 
( olumbia, In \\ ill Rook 1 1 folio 3/0, devised all the residue of her 
real estate (in which is included the real estate hereinafter de¬ 
scribed) to her daughters Maria Devereux and Rebecca A. Green 
during their lives or until their marriage, with remainder to her 
son Osceola C. Green subject to certain payments to be made bv him 
to his sisters—And Whereas said Osceola C. (ireen has elected to. 
take said real estate upon the terms of said Will, and he the said 
Maria Devereux and Rebecca A. Green, have agreed to sell the real 
estate hereinafter described to the said Gertrude M. Hubbard. And 
Whereas, the grantors herein desire by these presents to convey 
all their interest in said real estate herein described to said Gertrude 
M. Hubbard and to extinguish in her favor any and all interest or 
right whether vested or contingent, which said grantors 
124 may have or be entitled hereafter to have in said real estate, 
now therefore this indenture witnesseth, that the said parties- 
of the first part, for and in consideration of the sum of Five thousand 
one hundred and sixty six A 80/100 Dollars in current money 
of the United States to them paid by the said party hereto of the 
second part, receipt of which, at the delivery hereof, is herein- 
acknowledged, have bargained and sold, granted, enfeoffed and 
conveyed, and do hereby bargain and sell, grant, enefoff and convey 
unto and to the use of the said party hereto of the second part, her 
heirs and assigns, the following described land and premises, with 
the easements and appurtenances thereunto belonging, situate and 
lying in the County of Washington, District of Columbia, namely: 
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Part of tlx* tract of land known a* : Pretty Prospect. Beginning at 
Corner No. 1 being at tlie end of the 2nd line of the parcel of land last 
described in a Peed from Charlotte J. Pile to (lardiner (I. Hubbard, 
dated .hint* 1. 1 SS< ». and recorded in Liber 111)0 folio 70 of the 

Land Records of the Patriot of Columbia, and running thence 

North 22 degrees dd minutes Last Thirty three and seven tenths 
(33.7 ) feet to Corner No. 2 on South bank of a brook, thence with 
the South hank of said brook North NS degree." 21 minutes Last 
Sixty (GO) feet to ( oi lier No. 3. South i i degrees 2d mi mitt’s 
Last. One hundred and twenty ."even and three tenth" ( 127..'**) feet 
to Corner No. 4: North In degrees M2 minutes Hast. One hundred 
and fifteen and four tenths (lid.4) feet to Corner No. d; South 
7d degrees 24 minute" Hast. Fifty nine and seven tenths 

42-> (oli.j ) feet to Corner No. 0; South <0 degrees Hast. Three 

hundred and fifty (3d0) feet to Corner No. 7; South 3d de¬ 
grees 2S minutes Hast. One hundred and sixty five (Hid) feet to 
Corner No. S; North 04 degree’s In minute" Hast Seventv (70) 
feet to Corner No. 0; South 40 degrees do minute" 30 "vconds 
East. One hundred and fourteen (114) feet to Corner No. 10; 
South <•> degrees .0.> minute" Ha>t. (hie hundred and eight\' two 
and "ix tenths ( 182.0) feet to Corner No. 11 : North d.3 degree" 
20 minutes Hast Ninety seven (M7) feet to Corner No. 12: South 
•>4 degrees 38 minute" Last. ()ne hundred and sixtv live and two 
tenths (!(>.».2) feet to Corner No. 13 in the Nnrtherlv line of >aid 
(lertrude M. Hubbard." laud: North S.s degrees .ON minutes \Ve«t, 
Twelve liundred and eighty one and thirty-six hundredth* ( 1281.30) 
fi*et with the said Iluhhard's Northerly line to Corner No. 14. 
North 24 degrees 30 minutes Hast with the 1 >t line of the parcel 
of land last described in said Peed recorded in Liber 1100 folio 70 
of said Land Records (as said line now hears) (hie hundred and 
eighty seven and eight tenths ( 187.8) feet to Corner No. Id being 
a corner of said Hubbard s laud, thence North 04 degrees 34 minutes 
\\ e>t with said 2nd line of said parcel last described in said Peed 
as said line now hears One hundred and four and twenty-eight 
hundredths (104.28) feet to said Corner No. 1 the place of be¬ 
ginning. Containing Five and sixteen hundred and "ixtv eight ten 
thousandths (*>.1008) Acres of land more or less. To have and 


to hold the said land and premises, with the easements, and appur¬ 
tenances. unto and to the use of the said Cert rude M. Hub- 
420 hard, her heirs and assigns. And the said parties of the 
first part for themselves and their heirs do hereby covenant, 
with the said party hereto of the second part her heir." and assigns 
to forever warrant and defend the title to said granted premises 
unto the said party hereto of the second part her heirs and assigns, 
from and against all persons claiming the same, or anv part thereof, 
by. through or under the said parties hereto of the first part. and. 
at the cost of the person requesting the same, to execute and de¬ 
liver any other or further deed or deeds, deemed bv legal counsel, 
to more fully assure the title to said granted premises unto the said 
party hereto of the *ecoml part, her heirs and assigns, in testimony 
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whereof the said parties of the first part have hereunto set their 
hands and seals the day and year first herein written. 

Signed, sealed A delivered in 11le presence of— 

MARIA DHVEREUX. [seal.J 

REliKCCA A. GREEN. Lskal.J 

OSCEOLA C. GREEN. L*kal.| 

EASTMON1) 1’. GREEN. Lseal.J 


Letter A. era>ed in Maria Iteverenx name Lefore rienine. 

O o 

JOSEPH W. DAVIS. 

Witness: 

M. S. SANDFOKD, a> to Eastinond 1*. Green. 


State of New York, 

Comity o) (Jiifarm, iss: 

1, Montgomery S. Sandford, a Notary Public in and for the State 
and County aforesaid, do hereby certify, that Eastinond P. 
42/ Green, wile ol Osceola C. Green, one of the parties to a cer¬ 
tain Deed bearing date the second day of April, 1888, and 
hereto annexed, personally appeared before me, in the County afore¬ 
said, the said Eastinond P. Green being personally well known to 
me to be the person who executed the said deed, and acknowledged 
the same to be her act and deed, and the said Eastinond P. Green, 
being by me examined privily and apart from her husband, and 
having the deed aforesaid fully explained to her, acknowledged 
the same to be her act and deed, and declared that she had willingly 
signed, sealed and delivered the same, and that she wished not to 
retract it. Given under my hand and ollicial seal this 12tli day of 
June A. 1). 1888. 

[notarial seal.J M. 8. SANDFORD, 

Notary Public. 


State of New York, 

Ontario County Clvrk'x Otficc, 

Canandaigua, A. 1 .: 

I, Martin II. Smith, Clerk of the County of Ontario, of the County 
Court of said County, and of the Supreme Court, both being Courts 
of Record, having a common seal, Do Certify that M. S. Sandford 
was at the date of the certificate of proof or acknowledgment of the 
annexed instrument in writing, a Notary Public, in and for said 
County duly authorized to take the same, that I am well acquainted 
with liis handwriting and verily believe that the signature 
428 to said Certificate is genuine, and that the annexed instru¬ 
ment is executed and acknowledged according to the Laws 
of the State. In testimony whereof, 1 have hereunto set my hand, 
and affixed the seal of said Countv and Courts, this 13 day of June, 
A. D. 1888. 

[court seal.J 

28—2338a 


M. II. SMITH, Clerk . 
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c.eorce plater green et at., vs. 


District of Coli.’mbia, To wit: 

I, Joseph W. Davis, a Notary Public in and for the District 
aforesaid, do hereby certify that Maria Devereux widow, Rebecca 
Green. unmarried, and Osceola ( . (iree 11 . parties to a certain 
Dee<1. hearing date on the Second day of April A. I). 1888, and 
hereto annexed, personally appeared before — . in the District afore¬ 
said. the said Maria Devereux Rebecca A. Green and Osceola C. 
Green being personally well known to me to be the persons who 
executed the said Deed, and acknowledged the >ame to be their act 
and deed. (liven under my hand and Notarial seal. thi< Eighteenth 
day of May A. D. 1888. 

JOSEPH W. DAVIS. 

f NOTARIAL SEAL. ] Xotnry Public. 

Office of the Recorder of Deeds, 

District of Oolemma. 

I hi< is to certify that the foregoing L a true and verified 
4*20 copy of an instrument as recorded in Liber 1317). folio 372. 
et seq.. one of the Land Records of the 1 >i-triot of Columbia. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of this ollice this Pith day of November. A. D. 1909. 

R. W. DUTTON. 

[seal.] Deputy Recorder of Deeds. D. C. 
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Plaintiffs' Kxhip.it R. 


Washington. D. C.. April \*t, 1898. 

Received of William A. (inrdon and J. 1 loldsworth Gordon. Execu¬ 
tors of Osceola 0. Oreen deceased— 

One family seal (>eal <>f totator < grandfather) appraised at 
$3.50 

One Insignia of the Order of the Cincinat/i *• u 

10.00 

which were bequeathed to me by the first codicil to the will— 

GEO. E. GREEN. 

Supreme Court of the District of Columbia. Holding Probate Court. 
District of Colombia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court. Do Hereby Certify, That the foregoing 
is a true copy of the original (Vou. 23) Receipt of George F. Green 
for articles distributed by page 9 of Second Account of Executors, 
approved and passed August f>. 1898; filed in the office of the 
Register of Wills fo» the District of Columbia. Clerk of the Probate 
Court, in the matter of the estate of Osceola C. Green, deceased Case 
No. 6.770. Adrn. Doc. 21. 
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431 I Further Certify, That I have compared said copy with 
the original paper in said office, and find it to l>e a full, true 
and correct transcript thereof. 

M it ness my hand and the seal of the said Probate Court, this 16th 
day of November, A. D. 1909. 

[seal-1 JAMES TANNER, 

Register of W ill* for the District of Columbia, 

Clerk of the Probate Court. 
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Plaintiffs' Exhibit S. 

Liber 1656, Folio 158. 

Louisa Iv. Norton 
to 

Osceola C. Green. 
Deed. 


Recorded February 8. 1892, 11:44 a. m. 

This Indenture. Made this Thirteenth day of .Tune, A. D. 1888, 
between Louisa K. Norton of the first part, and Osceola C. Green of 
the second part, all of the District of Columbia, witnesseth, That 
the said party of the first part in consideration of the sum of Four 
Hundred (#400) Dollars, to her in hand paid by said party of the 
second part at and before the sealing and delivery of thc^e presents 
the receipt whereof, is hereby acknowledged, has granted, bargained, 
sold, aliened, enfeoffed, released and conveyed, and does by these 
presents grant, bargain, sell, alien, enfeoff, release and convey unto 
the said party of tlie second part, his heirs executors administrators 
or assigns. All the right title and estate, of the said party of the 
first part in the residue of the Estate of Ann Green deceased (the 
Mother of the parties to these presents), which she the said party 
of the first part may be entitled to under the provision of the Will 
and (Codicils) thereto of said Ann Green which said Will and 
Codicils are of record in the Office of the Register of Wills for the 
District of Columbia. To have and to hold the same unto the said 
party of the second part, his heirs executors, administrators or as¬ 
signs. to his and their sole use benefit and behoof forever. 
433 In testimony whereof, the said party of the first part has 
hereunto set her hand and seal on the dav and vear first above 
written. 

LOUISA K. NORTON, [seal.1 

Signed, sealed and delivered in the presence of 
T. FENWTCK YOUNG. 


District of Columbia, To wit: 

I, T. Fenwick Young, a Notary Public, in and for the District 
aforesaid, do hereby certify, that Louisa K. Norton, party to a 
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certain Deed. bearing date on the Thirteenth day of June A. D. 
1888, and hereto annexed, personally appeared before me in the said 
District, the >aid Louisa K. Norton being personally well known to 
me to he the person who executed the said Deed, and acknowledged 
the same to he her act and deed, (liven under my hand and Notarial 
seal this Thirteenth dav of June A. D. 1888. 

I. FENWICK YOUNG, 

[notarial seal. | A <>tar;i Public. 

Office <>i tiie Recorder of Deeds, 

District of Colcmbia. 

This is to certify that the foregoing is a tme and verified copy of 
an instrument as recorded in Liber ld*>(>. folio U>8. et seep, one of 
the hand Records of the District of ( ohimbia. 

434 Tn testimony whereof 1 have hereunto set my hand and 

affixed the seal of this office this ’Jbth day of October. A. D. 

1909. 

R. W. DUTTON, 

[seal.] Deputy I!reorder of Deeds, D. C. 
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Plaintiffs’ Exhibit T. 

Liber R. M. 11. 28. Folio <8. 

Ann Green 
to 

George F. Green. 

Deed. 


Recorded January 4th. 1807. 

This indenture, made this nineteenth day of December in the 
year of our Lord one thousand eight hundred and sixty six between 
Ann Green of Ko-edale in the County of Washington. District of 
Columbia, party of the tir-t part and George Forrest Green son of 
said Ann Green, party of the second part. Witnesseth, 1 hat the 
said party of the first part for and in Consideration of the sum of 
Five Dollars current money of the l nited States. To her Cush. 
Cash in hand paid, at and before the sealing and delivery of these 
presents by the said party of the second part the receipt ot which 
is hereby acknowledged, has granted bargained and sold, enfeoffed, 
conveyed, released and confirmed, and by these presents doth grant, 
bargain and sell, enfeoff, convey, release and confirm, unto the 
said party of the second part. his heirs and assigns forever. All that 
certain tract of land situate lying and l>eing in the County of Wash¬ 
ington. District of Columbia beginning at the point where the 
Northern line of the County Road Known as Woodley Tame inter¬ 
sects the westcrlv line of the Turnpike road leading from Rock¬ 
ville. in Montgomery County Maryland, to Georgetown in said 
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District running thence along -aid lane South Eighty five and a 
quarter degrees East (-TSo 1 ^ E.) four chains thirty five links 
( 1 .Mo 100) theliee South Eighty (eighty) two and one half 

400 degrees East (S. NO 1 ;* 0 E.) nine chains seventy one and one 
half links (9.72 1 L > chs.) thence South Eighty six degrees 

east < S. S(E East) ton chains A: twenty-four links (10.24 chs.) 
thence south seventy-five degrees East (S. 75° E.) Nine chains 
twenty-live links (0.2”) chs.) thence north (and leaving said lane) 

1 wenty-two and one half degrees East ( N. 22VL‘° E.) twelve chains 
mid fifty links (12.7>0 Chs.) thence north sixty-six degrees west 
( X. 0?) W\) ten chain- (10 chs.) thence North eighty one three 

quarter degrees W est (N. Sl% W est) Eight chains and seventeen 
link- (N. 17 eh-.) thence south Eleven degrees east (8. 11“ E.) 
three chains seventy eight link- (3.78 chs.) thence North sixty-two 
degree- west (N. 02 W\) thirteen chains ninety one links 
( 10.01 eh**.) thence South forty one and one half degrees west 
(8. 1 1 1 -j W\ ) ninety eight chains (OS chs.) thence South fiftv 
seven and one half degrees west (8. 7>7 1 L >° W\) six chains and fif¬ 
teen links (O.lo chs.) thence south thirty six and one quarter de¬ 
gree- west (8. 00 1 | \V.) three chains and twenty links (0.20 chs.) 

thence south seven and one half degrees west (8. 7 1 />° W\) one 
chain and ninety seven links (1.07 chs.) along the said Turnpike 
road, thence along said Turnpike road south ten degrees west 
(8. 10 W\) -ix chains and forty three links (0.40 chs.) to the 
point of beginning, containing Forty six acres one rood and twenty 
three perches (40 a. 1 IL 20 1\) more or le-s. the same being part 
of tlie tract of land called Rosedale. whereer the said Ann Green 
resided, together with all the appurtenances and hereditaments 
thereto belonging. To have and to hold the same unto the 

40 1 said party of the second part his heirs and assigns forever 
to his and their sole use and benefit. In Testimony W hereof, 

the said party of the first part has hereunto set her hand and seal 
the day and year aforesaid and has at the same time affixed and 
cancelled a stamp of the Enited State-; Internal Revenue denoting 
tla' duty of five dollars, that being deemed sufficient to cover the 
value of the propertv conveved. 

ANN GREEN. |skal. | 

Signed, sealed stamped and delivered in the presence of 
CIIAS. D. W ELCH. 

($7).00 Stamp affixed.) 


Washington County. 

Dixtnct of Coin in hm f To not: 

f. the undersigned. Charles 1). Welch a Notary Public duly ap¬ 
pointed and commissioned in and for said District do hereby certify 
that Ann Green party to a certain deed bearing date on the nine¬ 
teenth day of December in the year of our Lord one thousand eight 
hundred and sixty >i\ and hereto annexed, personally appeared 
before me in said District and County, the said Ann Green being 
personally well known to me to be the person described in and who 



222 


GEORGE PLATER GREEN ET AL. VS. 


executed the -; ii « 1 deed <iih1 acknowledged the sunc to be her act 
;,n ‘l ‘Iced. <liven under my hand and seal this 21st day of De¬ 
cember. A. D. \sm. (Seal affixed.) 

CHARLES D. WELCH. 

Xotarif Public. 

Office < >i the Rec order of Deeds. 

District of Cou mkia, 

l.hi' ,n certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber lb M. IT. 28. folio 78. et sen.. 
°ne ot the Land Records of the Tdistrict of Columbia. 

In testimony whereof I have hereunto set my hand and affixed 
tin' seal of this office this 20th day of October. A. D. 1000. 


|SEAL | 


R. W. DUTTON. 

Pe/Hiti/ p, confer of /feeds. /). ('. 


l-'O Exhibit W. A. (I. No. 1. 

In the Supreme Court of the District of Columbia. Holding Pro¬ 
bate Court. 

District of Coumbia. To wit: 

1 la ( mted Stalls of America to all persons to whom these presents 
shall come (ireetintr: 


Know \ i*. 1 hat the Last W ill and lestament of Osceola C. (ireen, 
n | ^ le District of (Columbia deceased, having been exhibited, 
proved and admitted to probate and record hv said Court and duly 
recorded in the office of the Register of Wills for the District of 
( olumbia. the Clerk of said Court. Administration of all the money. 
S n ' M * battels, lights and credits of the said deceased was there¬ 
upon by said Court, on tin* IS dav of Julv. A. D. 1NON ..ranted 
and committed unto Win. A. Cordon and -I. Holdsworth Cordon 
who. as Executors of the will of said deceased, first executed a bond 
to the l nited States, with good and sufficient seenritv. approved 
by the said Court, in the penalty of Ten Thousand Dollars, con¬ 
ditioned for the faithful performance of their trust, and took the 
oath prescribed and required by law: and whose appointment is 
unrevoked and still in force. 

Witness the Honorable Harry M. Clahaugh. Chief Justice of 
"aid Court, this 2-1" dav of November. \ D 1009 
110 Attest: 

. M. T. GRIFFITH. 

I SKAL * I Pc put I, l/cf/ister of Wills for the District of 

~ Columbia. Cleric of the Probate Court. 

1 ase No. 0< t 0. 
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441 Exhibit Y.. A. (i. No. 2. 

Dear Zola: I received your letter la>t Saturday night. W should 
have replied before, hut waited to give myself time for fair thoughts 
ou the subject and I have concluded not to sign the receipt.. You 
write me that it — not necessary for you to send the money, A: a^ 
I have struggled this long 1 may as well longer. The receipt I will 
enclose or rather the paper you sent me to sign with the check.— 
and as you write me the deed is delivered it will make no difference. 
1 think as the property increase" in value the the thousand shouM 
also— 

1 hope you are well, and all the rest of the family. 

With love, affct. y’rs 

Marmion •> Mav 1893 

M. I. LEWIS. 

(Endorsed:) 1 wrote you tin* enclosed letter souk* time ago. 
After thought I would write to Fielding as I preferred some advice, 
hut though I have written him have heard nothing from him. so 
l will not keep von in suspense anv longer hut send it to von 

Y’rs Afft. 

M. I. LEWIS. 

Received Mav 2A/93 

o. c. g: 
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Exhibit W. A. G. No. 3. 


Whereas by the East Will and Testament of Ann Green, deceased, 
late of the District ot Columbia, part of a certain tract of land in 
said District known as “Rosedale, was devised to her daughters 
Maria Devereux and Rebecca Ann Green during their single lives, 
with remainder to her son Osceola C. Green, subject to the payment 
by him of One Thousand ($1,000.) Dollars to each of his other 
sisters. 

Now I, Mary T. Lewis, one of the said sisters, do hereby acknowl¬ 
edge that I have received of Osceola 0. Green the sum of One Thou¬ 
sand ($1,000.) Dollars directed to be paid to me by him under 
the provisions of the Will of said Ann Green. 

In testimony Whereof. I have hereunto set mv band and seal, 
this — day of — A. D. 1803. 

- -. [seal. | 
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Exhibit \V. A. G. Xu. 4. 


Whereas by the Will of my Mother, Ann Green, a part of the 
tract of land in the District of Columbia known as “Rosedale was 
devised to my sisters Maria Devereux and Rebecca Ann Green for 
life, and the life of the survivor of them, with remainder in fee to 
And Whereas, I have made side of a portion of the land so as 


me 
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above devised and conveyed the same by Deed dated on the 14tb 
<lav ot April A. D. 1893, in wliicli deed the said Maria Devoreux 
and Rebecca Ann (ireen at my request joined to pass their life 
estate: And \\ hereas. in consideration of their joining in said con¬ 
veyance, I have agreed to pay unto the said Maria Devereux and 
Rebecca Ann (Ireen for their joint lives, and the life of the sur- 

at tin- rale ot p. <•. per annum the sum "f t 

vivor ot them, interest upon (the amount of the net proceeds of said 

Dollars) sjii<l sum hein^ tlo-t 

sale (namely upon One Hundred and Fifty Three Thousand (.$1A3.- 

5 as Shown t . _ as pai.l lor'•ommissi.uis, Ac t 

900.) Dollars les> the A commission- and expenses attending said sale 

by our hereto HflMex(‘d)t [J’Tinolf* |ihh>oJ 

amounting to — Dollars) for and during their joint lives and the 
lite ot the survivor ot them, instead of paying them tlie value of 
their life estates in said land. 

Now 1 herefore, in consideration of the premises, I herein’ cove¬ 
nant, promise and agree, tor myself. and for niv heirs, executors and 
administrators, to and with the said Maria Devereux and Rebecca 
Ann (ireen. that I. and my executors and administrator-. will well 
and truly pay unto the said Maria Devereux and Rebecca Ann (Ireen 
during their joint lives and the lite of the survivor of them. 

at the rat**, A<\1 -ai i amount of > Dollar-+ 

444 interest A on the amount of the net proceeds of said purchase 

money. 

Witness my hand and seal, this — day of April A. D. 1893. 

-[seal. | 

Me. Maria Devereux and Rebecca Ann (ireen. do hereby ac¬ 
knowledge that we have each received from Osceola 0. (ireeii. an 
obligation in words and figures similar to the above, and that tin* 
recitals in the same correctly set forth the agreement entered into 
by us with said Osceola C. (ireen at the time said sale was made, 
which said agreement we hereby ratify and confirm. 

Witness our hands and seals, this — day of April A. D. 1893. 

-. [seal. I 

-. I SEAL. 
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Exiiip.it W. A. (i. Xu. A. 


1 his Indenture, made this — day of January, in the vear of our 
Ford Eighteen Hundred and Ninety One. between Alice 0. de 
Yturbide. of the City of Mexico, of the first part, and Osceola C. 
Green, of the District of Columbia, of the second part. 

Whereas Ann Green, deceased, by her Will dated on the Eleventh 
day of November ISAS and a Codicil thereto dated on the Twelfth 
day of August lSt><, which \\ il! and Codicil are duly recorded in 
the Office of the Register of Wills for the District of Columbia in 
Mill Book No. 11 folio 3<0. devised all the residue of the real estate 


f* Figures in brackets erased in copy.] 

[t In pencil in copy.] 
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to her daughters Maria Devereux and Rebecca A. Green during their 
lives or until marriage, with remainder to her son Osceola C. Green 
subject to certain payments to be made by him to his sisters, and 
with a provision that in the event of said Osceola C. Green declining 
to take said property charged as aforesaid, the privilege of taking 
the same should be extended to the testatrix's other children in the 
order named in said Codicil: And Whereas, said Osceola C. Green 
has elected to take said real estate upon the terms of said Will and 
Codicil. And \\ hereas said Ann Green lett as her heirs-at-law, her 
children, Maria Devereux, Rebecca Ann Green, Louisa K. Norton, 
Mary 1 . Lewis, Elizabeth R. (Juisenberry, Alice G. de Yturbide, 
George F. Green and Osceola C. Green: And Whereas the 
44b said party of the lirst part desires to convey all her interest in 
the residue ot the Estate ot said Ann Green, deceased, unto 
the said Osceola C. Green upon the trusts hereinafter at large set 
iortli, tree trom. and extinguished as to any and all interest or right 
whatsoever, vested or contingent, which she may have, or be here¬ 
after entitled to have in said residue, or which could be a charge 
thereon. 

Now Therefore, This Indenture Witnesseth: That the said party 
of the first part, in consideration of the premises and further the 
sum of Five Dollars to her paid by the said Osceola C. Green at 
and before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, lias given, granted, bargained, sold 
aliened, enfeoffed, released and conveyed, and does by these present 
give, grant, bargain, sell, alien, enteofl, release and convey unto the 
said Osceola C. Green, his heirs and assigns, all her interest in the 
residue of the estate of which the said Ann Green died seized and 
to which she became entitled under and by virtue of the provisions 
of the will of said Ann Green and the Codicil thereto (excepting 
however a part of a tract of land in the District of Columbia known 
as “Rosedale" and heretofore conveyed by the heirs-at-law of saikl 
Ann Green unto Gertrude M. Ilubbard). 

To Have and to Hold the same unto and to the use of the said 
Osceola C. Green, his heirs and assigns, free from, and extinguished 
as to, any and all interest or right whatsoever, vested or contingent, 
or charge thereon, which she may have, or be hereafter 
447 entitled to have therein: In Trust to permit the said Maria 
Devereux and Rebecca A. Green to have possession of and 
use the same until the sale hereinafter provided and upon the fur¬ 
ther trust to sell the same or any part thereof at such price and 
upon such terms as to him the said Osceola C. Green, may seem 
proper, and the same convey in fee-simple to the purchaser or pur¬ 
chasers, who shall not be liable for the application of the purchase 
money—and the proceeds of such sale or sales, after payment of 
the proper expenses incident to Mich sale or sales, invest and re¬ 
invest; and the income arising from said investments pay unto the 
said Maria Devereux and Rebecca A. Green during their lives. And 
upon the death of said Maria Devereux and Rebecca A. Green dis¬ 
pose ot the principal of said investments in the manner provided in 
the Will and Codicil of said Ann Green as to the residue of her 
29—2338a 
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Estate. And upon (ho further tru t (hat in (he event of a sale being 
« ^ said Osceola C. Green. of a portion of the Estate hereby 

conveyed, then in his discretion to apply such portion of the pro¬ 
ceeds of such sale as lie may deem proper, for the preservation and 
repair of the part thereof unsold. 

In Testimony \\ hereof, the said party of the first part has here¬ 
unto set her hand and seal on the day and year first above written. 

Signed, sealed and delivered in the presence of — 

-. | SEAL. | 

448-. To wit: 

b -• do hereby certify, that Alice (i. de Yturbide. partv 

to a certain Deed bearing date on the — day of January A. I >. 1891 
and hereto annexed, personally appeared before me in — afore¬ 
said. the said Alice G. de Yturbide, being personallv well known to 
me to be the person who executed said Deed and acknowledged the 
same to be her act and deed. 

Given under mv hand and official seal, this — dav of- \ I) 

1891. ‘ ' ‘ ‘ ' 


449 

1 his Indenture, made this — day of January, in the year of our 
Lord Kighteeen Hundred and Ninety One. between Elizabeth R. 
Quisenberry. of the State of V irginia, of the first part, and Osceola 
0. (jreen, of the District of Columbia, of the second part. 

\\ liereas Ann Green, deceased, by her Will dated on the Eleventh 
da\ of No\ember 18.>8 and a ( odicil thereto dated on the Twelfth 
<la\ of August 18(><. which Will and ( ouicil are dulv recorded m 
the Office of the Register of Wills for the District of Columbia in 
W ill Hook No. 11 folio • *><(>. devised all the residue of her real estate 
to her daughters Maria Devereux and Rebecca A. (Jreen during 
their lives or until marriage, with remainder to her son Osceola 0. 
Green subject to certain payments to be made by him to his sisters, 
and with a provision that in the event of slid Os-eola (\ Green de¬ 
clining to take slid property charged as aforesaid, the privilege of 
taking the same should be extended to the testatrix - other children 
in the order named in said Codicil: And Whereas said Os-eola C. 
Green has elected to take said real estate upon the terms of said 
Will and Codicil: And Whereas slid Ann Green left as her heirs- 
at-law, her children. Maria Devereux. Rebecca A. (Jreen. Louisa K. 
Norton, Mary I. Lewis. Elizabeth R. (Juisonherry, Alice (I de 
Yturbide, George F. Green and Osceola C. (Jreen: And Whereas 
the said party of the first part desires to convey all her in- 
450 terest in the residue of the Estate of said Ann Green, de¬ 
ceased. unto the said Osceola C. Green upon the trusts here¬ 
inafter at large set forth, free from, and extinguished as to. any 
and all interest or right whatsoever, vested or contingent, which she 
may have, or he hereafter entitled to have in said residue or which 
could be a charge thereon. 

Now Therefore. This Indenture W’itnesseth: That the said partv 
of the first part, in consideration of the premises and further the 
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sum of Five Dollars to them paid by the said Osceola C. Green, at 
and before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged. lias granted, bargained, sold, 
aliened, enfeoffed, released and conveyed, and Does by these pres¬ 
ents grant, bargain, sell, alien, enfeoff', release and convey unto the 
said Osceola 0. Green. hi> heirs and assigns. All her interest in the 
residue of the Estate of which the said Ann Green, died seized, and 
to which she became entitled under and by virtue of the provisions 
of the Will of said Ann Green and the Codicil thereto (excepting 
however a part of a tract of land in the District of Columbia known 
as ‘•Rosedalc” and heretofore conveyed by the heirs-at-law of said 
Ann Green unto Gertrude M. TTubbard). 

To Have and to Hold the same unto and to the use of the said 
Osceola 0. Green, his heirs and assigns, free from, and extinguished 
as to. any and all interest nr right whatsoever, vested or contingent. 
<»r charge thereon, which she may have, or he hereafter entitled to 
have therein. In Trust to permit the said Maria Devereux 
451 and "Rebecca A. Green to have possession of and use the same 
until the sde hereinafter provided for and upon the fur¬ 
ther trust to sell the same or any part thereof at such price and 
upon such terms as to him the said Osceola C. Green, may seem 
proper, and the same convex* in fee-simple to the purchaser or pur¬ 
chasers. who shall not he liable for the application of the purchase 
money. And the proceeds of such sale or sales, after payment of 
the proper expenses incident to such sale <*r sales, invest and re¬ 
invest: and the income arising from said investments pay unto the 
said Maria Devereux and Rebecca A. Green during their lives. 
And upon the death of said Maria Devereux and Rebecca A. Green 
dispose of the principal of said investments in the manner pro¬ 
vided in the Will and Go'hYil of said Ann Green as to the residue of 
her Estate. And upon the further trust that in the event of a sale 
being made by the said Osceola 0. Green, of a portion of the estate 
hereby eonveved. then in his discretion to apply such portion of the 
proceeds of such s;ffe as he may deem proper, for the preservation 
and repair of the part thereof unsold. 

Tn Testimony Whereof, the said party of the first part has here¬ 
unto set her hand and seal on the day and year first above written. 

- -. f seal. ] 

Signed, sealed and delivered in the presence of— 


452 State of Virginia, 

County of -, To wit: 

I,--. a Notary Public, in and for the - aforesaid, 

do hereby certify, that Elizabeth R. Quisenberry, party to a certain 
Deed bearing date on the — day of January, A. D. 1891. and hereto 

annexed, personally appeared before me in the - aforesaid, the 

said Elizabeth R. Quisenberry, being personally well known to me 
to be the person who executed the said Deed and acknowledged the 
same to be her act and deed. 
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Given under inv hand and Notarial seal, tlii- 
A. D. 1891. 


— dav of 


State of Virginia. 

Count'/ of -. To nit: 


Xotan/ Public. 


I. 


of tin* Court of 


in and for the 


aforesaid. 


having official cognizance of the fact, do hereby certify that 

- whose genuine denature appears to the tin foregoing Certifi- 

eate of Acknowledgment. wa- at the date thereof a-in and for 

ihe aforesaid, duly ({ualilied according to law. 

Witness niv hand and the -cal of <aid Court thi- _ dav of_ 

A. D. 1891. 


453 Kxiimrr W. A. G. No. 7. 

Worthington. Ileald A Frailev. 

Attorneys at Law. 

Coluinhia building, 
lit) Fifth Street Northwest. 

Wadiin I?ton. d. c. 

•Ti ne Ttii. 1909. 

Mo>sr> i . William A (iordou A* 1, Hold-worth Gordon. Executors 
and Trustees under las! will and testament of Osceola C Green, 
deceased. 

Gen i i.emen (>n hehalt of George Plater Green. W illiani Deve- 
reux Green. Zola C. Green. .lohn Green. Ann Forrest Green. Maria 
Green Matthew-. William biehard-nn (ireen. Augustin de Y. (ireen. 
1'rank K. Green and Georgia For re-1 Green, children of George F 
Green and grandchildren of Ann (ireen. I hereby tender to you tbe 
articles which in the will of O-ceol,: C (Ireen. under which you are 
acting as Executors and Trustees, are bequeathed to said George F. 
Green, said articles being described in said will a- follow-: *‘Mv large 

T nl> ' vl,i . f ' 11 WM ' n,v grandfather - and mv insign-a of the order of 
the Cincinnati.” 

Tn making this tender it i- not admitted bv me or bv my clients 
that the acceptance of said article- under -aid bequo-t by s-iid George 
h (ireen m any wi<e estopped him. or now e-tops them, from 
making the claim in respect of tlie Rosedale r>ronerty and the nro- 
ceeds of sale thereof in your hand-, which are -ct forth in 
4)4 ;m4 s npplemental bills j n Enuitv cau-e No. 

*-<.919 n, the Supreme Court of the District of Columbia, 
but as the children of George F. Green arc now fo r the first time 
advised that the acceptance by their father of the articles so hc- 
oueathed to him may be relied noon a- a ground of e«tonpel against 
tlaun m asserting the claims referred to. they return these articles 
to you as Trustee- under the will of Osceola G. Green to avoid anv 
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possible objection that might In* made to their asserting the rights 
in question by reason of their father’s acceptance of said articles. 
Yours very trulv, 

A. S. WORTHINGTON. 
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Exhibit W. A. G. No. 8. 


June 7tii, 1909. 

A. s. Worthington, Esq.. 410 5th St. X. W.. City. 

Hear Sir; I his morning, in company with Mr. Frank K. Green, 
you called on us. and in behalf of George Plater Green and others, 
children of George F. Green and grandchildren of Ann Green, 
tendered to us. as executors and trustees under the last will and testa¬ 
ment of Osceola C. Green, deceased, certain articles described in the 
said will as “my large seal which was mv grandfather’s and my 
insignia of the Order of the Cincinnati.” which said articles had 
during the life time of said George F. Green been bv us, as executors 
under the will of Osceola C. Green, delivered to and accepted by and 
receipted tor by said George F. Green as legatee. This tender was 
made by you personally, and at the same time you left with us a 
writing of this date explaining why the tender was made. In reply 
to said tender we both informed you that we could not accept said 
articles, and they remained in possession of Mr. Frank K. Green and 
were taken away by him. 

At the same time Mr. Frank K. Green, in behalf of his brother 
M illiam Heverenx Green, tendered us. at the written request 
b)f> of said William Heverenx Green, a gold watch which had 
been bequeathed to him by the will of slid Osceola C. Green, 
and delivered to him by us as executors thereunder. This also we 
declined to accept, and it remained in possession of and was carried 
a wav by Mr. Frank K. Green. 

M e send this letter at your request. 

Yerv trulv vours. 


457 Exhibit W. A. G. No. 9. 

Washington. H. C.. April 1 st, 1898. 

Received of William A. Gordon J. Holdsworth Gordon, Execu¬ 
tors of Osceola C. Green deceased—the gold watch (not appraised) 
which was in my possession at the death of the testator was be¬ 
queathed to me bv the first codicil to his will 

W. D. GREEN. 

Supreme Court of the District of Columbia, Holding a Probate Court. 


District of Columbia. To nit: 


T, Janies Tanner. Register of Wills for tbe District of Columbia. 
Clerk of the Probate Court, do lierebv certifv. that the foregoing is 
a true copy of the original Receipt of W. D. Green, legatee, for gold 
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watch (not appraised) being \ <>u • her 124 filed with Account of 
Distribution, approved and passed August 5, 189N, tiled in the office 
ol the Register of Wills for the District of Coluinhia. Clerk of the 
Probate Court, in the matter of the estate of Osceola C. Orcen. de¬ 
ceased. Case No. 0.770. A dm. Doc. 21. 

I further certify, that I have compared said copy with the original 
paper in said office, and find it to he a full, true and correct tran¬ 
script thereof. 

4* >8 W it ness my hand and the seal of the said Prohate Court, 
this tith dav of December. A. I). 1JM)9. 


SEAL. 


JAMES TANNER. 

Rfi/tstcr <>j If tils for the J)istr,et of 

( ofutnhta , ( Jerk of the Rrofmfr ( Durf 
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Ex. W. A. (i. No. it 1 


No. 6770. Admn. Doc. 21. 


Supreme Court of the District of Coluinhia. 


Special Term for Orphans' Court Business. 


Sr root I Account of William 
L.r, rotors under th< Lost 
IIt censed . 


.1. Gordon on,l ./. I loldsirort h Gordon, 
M ,lt and Testament of Osceolo G. G rcen . 


These Accountants would state that their First Account enn-i-ted 
of a pro rata distribution to un-preferred creditor-, all of whom were 
recognized, including those claims which were disputed and those 
where there was a probability of settlement on a dilferent or smaller 
basis: and in this account they desire to take up and dispose of those 
unsettled claims and make a full payment to those who only received 
a pro-rata share of the distribution as follows: 


Amount of pro-rata to the 
W ashington Loan and Trust 


Co., on two notes. $984.96 

And. 1.408.67 


$2,343.68 

These two claims were settled 

for. 200.00 

- $2,143.63 

The two amounts reserved 
tor the following disputed 
claims art* now brought into 
the estate, as said claimants 
have not brought any action 
against these accountants on 
account of the same: 
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Mary V. Burrows. $33.20 

W. J. Watson. 6.19 


- 39.39 

- $2,1 S3.02 

1 hey have .'till on hand, the following, 
the same constituting part of the halanee 
in First Account: 


Carried forward. $2,183.02 

400 Brought forward. $2,183.02 

40 Shares stock Mount Vernon Fire In¬ 
surance Co., Appraised (a . $320.00 

13 Shares Stock Inter-Ocean B ld g, Ap¬ 
praised (a . 1,300.00 

$10. certf. Columbia Athletic Club. 10.00 

And Chattels, Appraised (7i . 138.95 


10 shares stock Traders’ National Bank 
reserved in last account Appraised @. . $1,030.00 

And since sold by order of Court. 1.000.00 


They now charge themselves with the 
additional Inventories tiled since the ap¬ 
proval of their lirst account, as follows: 

Third Additional tiled Sept. 20, 1890, 
recorded in Inventories and Sales No. 31, 
J. N. Met;., folio 247: 

o Shares stock Washington 
Loan and Trust Co., ap- 


praised (a . 

And sold for. 

. . . 

$565.00 

637.50 

20 shares stock Franklin 

Ins. 


Co., appraised (a) . 

And sold for. 

. . . 

620.00 

810.00 

25 shares Firemens Ins. 

Co.. 


appraised (a . 

And sold for. 

. . . 

725.00 

875.00 

26 shares Chesapeake and 

IV 


tomac Tel. Co., appraisee 
And sold for. 

1 @ 

1,430.00 

1.560.00 


Fourth Additional filed May 
21, 1897. recorded Inventor¬ 
ies and Sales No. 32. J. X. 
McG., folio 421 : 

15 shares stock National Bank 
of the Republic, appraised 


@. 3.315.00 

And sold for. 3,315.00 

Carried forward. $6,655.00 $7,197.50 $4,951.97 
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401 

Brought forward. $0,055.00 $7,197.50 $4,951.97 

Fifth Additional filed Mcli. 

3, 1898, recorded Inventories 
and Sales No. 34. J. N. McG., 
folio 104: 


9 shares stock U. S’. Electric 


Light Co., appraised @.. . . 945.00 

Unsold and in hand. 

20 shares stock National Safe 
Deposit Savings and Trust 

Co., appraised fa . 2.280.01) 

And sold for. 

20 shares Traders' National 

Bank, appraised (a . 1.900.00 

And sold for. 

35 shares stock Washington 
Safe Deposit Co., appraised 

(a . 1.715.00 

Unsold and on hand. 


945.00 


2.285.00 

2 . 000.00 


1.715.00 


Sixth Additional tiled Mch. 
14. 1898. recorded inventories 
and Sales No. 34. J. N. McG.. 
folio 238: 

34 shares stock Traders’ Na¬ 
tional Bank, appraised fa . . 
And sold for. 

Sales and Stocks on hand. . . . 
Appraised value of stocks. . . . 


3.230.00 

. 3.100.00 

- 17.542.50 

. 17.542.50 

. 10.725.00 


Gain on sale over additional 

Inventories. 

I^ess loss on sale of 10 shares 
Traders’ National Bank 
brought into this account 
from balance on hand as per 

lirst account. 1.030.00 

1.000.00 


817 . 5 () 


30.00 


Total gain over all Inventories to 
date. 


$787.50 


Carried forward 


$22,494.47 
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Office of tiik Register of Wills, 

T| . Aug. 2nd. 1898. 

SLMrt'V 1 ;! j »"'*™.*. 

..-«. it " sj'z; 

I c>t: 

, M. I. (ililFI'ITIl, 

l‘n/,1 „ /,„• II,, „/ 

.. «'v;,' n " r i’Mi-i' i <>f ('nliiiiil)iii. Ilol.lino 

■ s |K*r | iil I mu t<ir Orplijin'' ... |{„sinow. ” ‘ 

f till It < 1; i \ _ (»| . \ll°u>l \ I) I so\ 11 v 

l»eiiii»- now procntod fur •mi»n»vil 1 1» - 1( Recount 

Cl I AS. ('. CORE, 

-1 sso . Justice, 


31—2338a 
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WIl.I.IAM A GORDON. 

J. ITOT.DSWORTH GORDON. 
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470 Supreme Court of tfie District of Columbia, Holding a 
Special Term for Orphans’ Court Business. 

(Ten Cents Internal Revenue Stamp.) 

Office of the Register of Wills. 

District or Columbia, To wit: 

1 hereby Certify That.the aforegoing is a true copy of the original 
Second Account of William A fc Gordon and J. Iioldsworth Gordon, 
Executors under the W ill of Osceola C. Green, deceased, filed and 
recorded in the office of the Register of Wills for the District of 
Columbia. 

Witness my hand and the seal of the Supreme Court of the Dis¬ 
trict of Columbia, Special Term for Orphans’ Court business, this 
Nth day of August. A. 1). 1898. 


f SEAL. 


J. NOT A McGILL, 

Register of With, District of Columbia. 


471 Exhibit W\ A. G. No. 10. 

(Envelope.) 

Gordon k Gordon, 
Attorneys at Law, 

330 41/2 Street, N. W r ., 
Wellington, D. C. 

Opinions. Gordon, Ashford & Edmonston. 
These opinions have been loaned to M. Ashford 
Mch. 23/93. 

“Rosedale.” 


472 Exhibit W t . A. G. No. 11. 

Case 10,045. 

Opinion as to the Will of Ann Green. 

I have read the last will and testament of Ann Green and the 
codicils thereto, as the same are recorded in Wfill Book 11 page 370 
in the Office of the Register of W ills of the District of Columbia. I 
have also read the Declaration of Osceola C. Green, the son of said 
Ann Green, which is recorded in Liber 1046 folio 414, one of the 
Land Records of said District. T am informed that the two daugh¬ 
ters of Ann Green who are mentioned in the first codicil to said 
will as then unmarried, are still living and unmarried, and that two 
of the married sisters of said Osceola C. Green have not quit-claimed 
♦o him their right in the estate of their mother, and have not been 


t 
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paid the miiii of One Thousand Dollars ($1,000) mentioned in the 
first codicil to said will, and to he paid to them by said Osceola C. 
Green should he elect to take under the provisions of said first 
codicil, and should they survive the death or marriage of said un¬ 
married daughters. 

Under the provisions of said will and codicils and in view of the 
said declaration of Osceola 0. Green and of the facts above stated, I 
am of the opinion that Osceola C. Green has now a vested remainder 
in the property and estate of which said Ann Green died 
47 -“, seized, and which is referred to in the residuary devise of her 
will and in the first codicil (except tin* parcel devised hv the 
second codicil to E. K. (Juesonherry). said remainder being subject 
to the estate devised to said two unmarried daughters during their 
single lives and being cl la rued with the payment l>v said Osceola C. 
Green of the sum of One thousand dollars ($1,000) to each of his 
two married sister*, contingent upon their surviving tin* decease or 
marriage* of the aforesaid two unmarried daughters nf Ann Green. 

I have made no examination of title of said property other than 
of said will and declaration. 

W. E. EDMOXSTOX. 

April 23rd. 1892. 


474 


Exit hut W. A. G. No. 12. 


No. 19997. 

The Heal Estate Title Insurance Company of the District of 

Columbia. 


In consideration of One Hundred Dollars to said Company paid 

by-doth hereby certify that as it appears by the Records 

in said District, the title to the real estate described in the caption 
of the annexed Certificate of Title dated March 28th. A. D. 1893, and 
signed by M. Ashford, namely: 

Dart of a tract of land known as “Rosedale in the County of 
Washington. D. C.. i* not charged or encumbered by any unex¬ 
pired trust, mortgage, lease, lien, judgment or decree appearing of 
record in said District, nr by any suit at law or in equity pending in 
said District and in which said real estate is described except such as 
are noted or mentioned in >aid Certificate. 

This Certificate is issued to —-and for-benefit 

only. 

Witness the Corporate >eal and the signatures, respectively, of the 
President and Secretary of -aid Company, hereunto affixed this 
Twentv eighth dav of March A. D. 1893. 

(Signed) M. ASHFORD. 

[seal.1 President. 


Secret nr}i. 


WILLIAM A. (JORDON ET AL., TRUSTEES. 


245 


47o Heal Estate Title Insurance Company, 470 Louisiana Ave. 

No. 19997. 

Certificate of Title. 

I‘art of a tract of land in the County of Washington, District of 
Columbia. known as “Rosedale.” 

Heiiilining for the same at a stone planted at the point <>f inter- 
>ectinn of the North line of the tract of land now known as “Oak 
\ iew with the North line of the Tennallytown Turnpike, and 
running thence with slid North line of said tract called “Oak View.” 
the four following courses and distances. North “7 degrees 5 min¬ 
utes Last, 210.84 feet to a stone; North nS degrees 40 minutes East, 
40.>.(>< feet to a stone; North 42 degrees 33 minutes East, 04.03 
feet to a -tone; South 00 degrees 45 minutes East. 907.03 feet, to a 
stone planted at the point of intersection of the said North line of 
slid tract called “Oak \ iew with the West line of a tract of land 
known as “Cleveland Heights’* thence with the dividing line of 
"Oak View" and “Cleveland Heights. North 13 degrees West, 
249.34 feet to the North line of “Cleveland Heights”; thence with 
said North line, the two following courses and distances. South 80 
degrees 55 minutes East. 574.15 feet to a stone; South 03 degrees 
40 minutes East. 540.28 feet to a stone planted in the West line 
of Hubbards land; thence with said land, the ten following courses 
and distances. North 2<> degrees 9 minutes East. 34 feet; 
4*0 North 88 degrees 43 minutes East. 00 feet; South 77 degrees 
1 minute East, 120.75 feet: North 40 degrees 59 minutes 
Last. lb).20 feet; South <•> degrees East. 59.75 feet; South 78 de¬ 
gree- 34 minutes East. 3.>0 * , feet: South 35 degrees 2 minutes East, 
104.80 feet: North 05 degrees 0 minutes East. 70 feet; South 40 
degrees 30 minute- Ea-t. 113.82 feet; South 74 degrees 39 minutes 
Last. 133.40 feet to the land of O. C. Green; thence with said 
t'l'eeii s land. North 3* minutes West to the Southerly line of the 
land of Goldsborough and others; thence with said Land, the six 
following courses and distances. North 08 degrees 50 minutes West, 
320 feet; North 04 degrees 50 minutes West. 700.24 feet; South 78 
degree* 31 minutes V est. 7o5.20 feet; North 50 degrees East, 593.94 
feet; North <0 degrees 30 minutes Vest. 779.91 feet; South 73 de¬ 
gree- nl minutes West. 1204.94 teet to the North East corner of 
Hyde’s land: thence with the Easterly line of said Hyde’s land, 
South 10 degrees 9 minutes East. 519.93 feet more or less to Hyde’s 
South East corner; thence with Hyde’s Southerly line. South 73 
degrees 51 minutes West. 442.37 feet more or less to the East line 
of the Tennallytown Turnpike and thence with said East line of said 
turnpike to the place of beginning as per survey of II. V T . Brewer 
made in 1890. 

T have examined the title to the parcel of ground above described. 

The Record leaves the paper title in 1809 in Philip B. Kev. 
477 By a paper writing purporting to be signed and sealed by 
Philip B. Key dated August 19th 1809. it appears that he 
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held the property as trustee for Mrs. Forrest (Reheeen Forrest) then 
in possession. ' 

ItcNp;, Forrest remained in undisturlied possession of the land 
ulli flaini of absolute ownership until her death in 1840. devising 
the same to her daughter Ann Green in fee 

Ann Green remained in undisturhed possession of the land with 
"' "•white ownership until her death in 1870. devising the 
same to her two daughters. Maria Oevereux and Reheeea A. Green 
• uimg their single lives with remainder to her son Osceola C Green 

*T ( 'mon"',".i' rn rm or ; ,en,h . s " ,, i pPl the payment hy him of 

"'her sisters who tnav then lie 1 ivin<> with 
reioaimler over to other children of said Ann Green in the event that 
said Osceola should decline to take said proper!v and pav said lega- 

The other sisters were Louisa K. Norton. Mary .1. Lewis. Elizabeth 
K. (Juisennerrv and Alice Cl. de Yturbide. 

The last named is now decease.], Mrs. Norton has relinquished 
a 1 her interest to Osceola C. Green, who has placed on record his 

slid legacies'^ 0 pr0pert - V re, " ,,i,ulpr - Mll 'l ppt ">e payment of 

I am of opinion that a proper conveyance hv Rebecca A Green 

' i '" il J'nT'i t’l"' ^ ° rpp " " in 11 "'"1 inde- 

feas hle title to said land. Iree of all lien or encumbrance as 

‘‘ ° f h s ,lat0 - expp P< <> p eontingent. legacies aforesaid, and 

tifv ' ,X0> a> " lav lp ' llp - as ,n which the Assessor will eer- 


(Signed) 


March 28th, 1893. 


M. ASHFORD. 


Kxiiimt \V. A. G. No. 13 . 


No. 3. 


Washington, I). C.. .Ip/ 20//,. 1803. 
The Traders' National Rank of Washington. 


I a\ t" the Order <d Mrs. K. R. Oucsenlierrv. $1000 00 

One riiousand .00 Dollars. ' . •fiouu.uo 

0. C. GREEN, Trustee. 

lStiiiii|*',l ,i | i l , i W ,,f r |i p ( .| i: ) Charge Ctfd. Cheeks Paid Mav 1 

(Kiitloivcl.) Mrs. K. K. (Juesenl»ern\ Kdwin Mnice \\V<i l^j 

Pav'\Ve 1 r in i k 'v W - n>lli 1 , n ,0, V R C ' Mav T 1803. -4704 ” 

of l- 8 V N; ,"r; n ' 1 , 1 «ank. Washington. D. C.. or Order for \«et 

v Vv ■.? lilt,0na 1 ^ ^ f>;,v 1 nited States National Honk 

New A ork. or order, for account of Island Citv Savinas R.,„L- r> l 
veston. Texas. Jos. F. ..phell. Cashier K ' ° fll ' 
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480 Exhibit W. A. G. No. 14. 

No. 4. 

Washington, I). C., Ap 7 20///, 189—. 

The Trader." National Hank <>f Washington. 

Pay to the Order of Mrs. Louisa Iv. Norton. $1000.00 

One Thousand .00 Dollars. 

O. C. GREEN. Trustee. 

(Stamped on face of cheek:) Paid May 4, 1893. Charge Ctfd. 
Cheeks. Good for $1000.00 When properly Endorsed. Jno. C. 
A they, Teller. 4/20 93. 

(Endorsed:) Mrs. Louisa I\. Norton. Pay Nat'l Park Rank, Now 
York, or Order, for Account of The First National Rank of L. 
Turner, Cashier. National Metropolitan Rank, Washington, I). C. 
Paid May 4. 1893. For Collection for Account of The Nat’l Park 

Bank, of N. Y. Pay to the Order of Nat’l-Rank, Washington, 

I). C. Geo. S. Hickok, Cashier. 


481 Ex. Assessor’s Transcript. 

Transenpf of the Rreonl: s ot the (Jffiee of the Assessor. /). ns 
Related to the Tropert 1 / Ilerei naffer 1 )esenhed . 


Name. 


M. C. Devereux & 
A. R. < ireen ... 
George F. (ireen ., 
(). C. (ireen. 


M. (i. I/evereux A; 

A. H. < ireen .. . 
George F. Green . 
(). C. (ireen. 


M. G. Devereux & 
A. H. (ireen 
George F. (ireen . 
O. C. (ireen. 


M. (i. Devereux & 
A. R (i reen 
George F. (ireen ., 
O. C. < ireen. 


• 

Sutnlivision. 

Acres. 

Land. 

Imp’ts. 

Total. 

For year 1871-72. 





Tennallvtown Road . ... 

54 

87,560 

82,500 

810.000 

W. (i. c'c R. Turnpike... 

54 

5,950 

3,000 

8,950 

“ 

20 

1 ,000 


I ,000 

For year 1872-73. 





Tennallvtown Road .... 

54 

9,450 

2,500 

11,950 

\V. ( i. A: R. Turnpike. .. 

34 

7,650 

3,000 

10,650 

< ( U 

20 

1.000 


1.000 

For year 1873-74. 





Tennallvtown Road _ 

54 

8,100 

2,5(H) 

10.6(H) 

W. < i . cV: R. Turnpike.. . 

4 4 4 4 

34 

7,650 

3,000 

10,650 

20 

1,600 


1 ,6<H> 

For year 1874-75 sain 

For year 1875-76. 

e as fo 

r year 73 

-74. 


Tennallvtown Road .... 

54 

5,400 

2,500 

7,900 

\V. ( i. ik R. Turnpike. .. 

34 

6,8(H) 

3,000 

9,8(H) 

4 4 4 4 

. . . 

20 

1,300 


1,300 

For the year 1876-77 

same 

as vear 18 
* 

75-76. 


is correct. 


J. T. 

PETTY 

> 


Assistant . 

1 ssessor, 

D. C. 


December 9th, 1909. 
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Ex HI HIT E. G. G. 


Hus indenture made this 25th day of October, in the year 
Eighteen Hundred and Eighty-six, between Osceola C. Green and 
Eastmond P. Green, his wife, of the District of Columbia, of the first 
|>*i 11 , and William A. Gordon and Charles C. Duncanson, of the 
sjinie place, of the second part, witnesseth that the said parties of 
the hrst part, for and in consideration of the sum of Five ($5) law- 
tul money of the l nited States to them in hand paid by the said 
parties of the second part, at and before the sealing and delivery of 
then? presents, the receipt of which is hereby acknowledged, have 
granted, bargained and sold, conveyed, and confirmed, and do by 
these presents grant, bargain and sell, convey and confirm unto the 
said parties of the second part, ami the survivor of them, his heirs 
and assigns, all that certain piece or parcel of land situate and lying 
in the District of ( olumbia, to the north of Georgetown, being the 
piece or parcel known as “the new ground field,” which was devised 
to the said Osceola C. Green by the last will and testament of his 
mother Ann Green, deceased, by her will proved October 18. 1870. 
bonk 11. folio 870. of record in the office of the Register of Wills for 
the District of Columbia, except >o much thereof as has been con¬ 
vened b\ the said parties of the fir>t part for a county road, the said 
piece or parcel of land hereby conveyed containing Twenty-five (25) 
acres, more or less, and being bounded on the north by the Nourse 
property, on the east by lands belonging to the estate of 
48:’> Joshua Pierce, on the south by the north line of the Klingle 
Road, and the property of Gardiner G. Hubbard, and on the 
west by lands belonging to Maria G. Devereux and Anna R. Green, 
together with all the improvements, ways, easements and appurten¬ 
ances to the same belonging or in anywise appertaining and all the 
estate, light, title and interest of the said parties of the first part by, 
in and to the same, subject to a certain deed of trust executed by the 
said parties of the first part, given to secure the payment of the 
sum of Four Thousand Dollars ($4000.00) and interest, and dulv 
recorded among the land records of said District in Liber No 1158 
folio 200 et, seq. 

lo Have and To Hold the said piece or parcel of land, together 
with the improvements and appurtenances to. unto and to the use 
of the said parties of the second part, and the survivor of them, his 
heirs and assigns, upon the following trusts, and for no other use, 
intent, or purpose whatsoever; that is to say, upon trust to hold the 
same to the sole use and benefit of the said Eastmond P. Green, and 
to pay over to her the rents and profits thereof during her natural 
life, with power in the said trustees, or the survivor of them, or in 
any trustee who may be appointed by the court to execute these 
trusts, to sell the said land and premises upon the written request and 
direction of the said Eastmond P. Green at any time during the 
life of the said Eastmond and to convey to the purchaser or pur- 
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iwi C ?^ sers t * lereo ^ ^ ie sa id P’ 0( ‘° (,r parcel of land in fee simple, 
without any liability to such purchaser to see to the appli¬ 
cation of the purchase money, and out of the proceeds of sale, 
to pay the costs and expenses thereof, including a commission to said* 
tnistees 01 trustee of 1 hree per centum on the gross amount of such 
sale, and to invest the balance ot 11 1 o j>ro(*eeds of such sale in United 
k tates Bonds, or in bonds or notes secured bv mortgage, or deed of 
trust of real estate situated in the District of Columbia, and to pay 
°ver the interest derived therefrom to the said Eastmond P. Green 
during her natural life: and upon the further trust, upon the death 
of the >aid Kastmond P. (oven leaving Easie 0. Green, only child 
of the said parties of the first part, surviving her. to hold the said 
Piece or parcel of land, if then unsold, or if sold then to hold the 
proceeds of such sale, for the sole use and benefit of the said Easie 
( . Green, to pay over to her lawful guardian for her the rents and 
profits of said piece or parcel of land, or the interest received from 
the investments of the proceeds of the sale thereof, until she attains 
the age of Eighteen (IS) years, when, and until she attains the age 
of I went\ one ( — 1 ) years, the said rents and profits, or interest shall 
he paid to her, and upon the said child attaining the age of Twenty 
one (21) years, to convey the said piece or parcel of land, if then 
unsold, to her in fee simple, or if said piece or parcel of land shall 
have been sold prior to that event, to pay over to her the proceeds 
derived from such sale: And upon thi> further trust, that if the said 
child shall die during the lifetime of her mother, then upon 
4So the death of the said Eastmond P. Green to convey the said 
piece or parcel of land in fee simple, if the same is then un¬ 
sold, to the said Osceola C. Green, or his heirs, or if the same has 
then been sold, to pay over the proceeds arising from such sale to the 
said Osceola 0. Green, or his heirs; and if the said child shall sur¬ 
vive her said mother, and die before attaining the age of Twenty- 
one years, then upon the death of the said child, before arriving at 
the age of twenty-one (21) years, to convey the said piece or parcel 
of land if unsold, or, if sold to pay over the proceeds of the sale 
thereof to the said Osceola C. Green, or his heirs. 

It is understood and agreed that the said Osceola C. Green is 
relieved and discharged of and from all personal obligation to the 
parties hereto to pay or provide for the payment of the said Four 
Thousand Dollars or the interest thereon, secured upon said piece 
or parcel of land as aforesaid. 

And the said Osceola C. Green for himself, his heirs, executors 
and administrator- doth hereby covenant, promise and agree to and 
with the parties of the second part their heirs and assigns, that he 
the said Osceola 0. Green, and all persons claiming under him. at 
any time hereafter at his own expense, will make all such further 
assurance for the more effectual conveying of said premises and ap¬ 
purtenances and for the more effectual execution of this trust as may 
reasonably be required by them or either of them, and that he the 
said Osceola C. Green will at his own expense and within 
486 a reasonable time from the date hereof have said premises 
surveyed by a competent surveyor. 

32—2338a 
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In testimony whereof, the said parties of the first part have here¬ 
unto set their hands and seals, the day and year first herein before 
written. 

OSCEOLA C. OKEEN. |seal.J 
EASTMOND P. OKEEN. [seal.] 

►Signed, sealed and delivered in the presence of 

NAT’N’L WILSON. 

E. L. WHITE. 

District of Columbia, ss: 

I, E. L. White a Notary Public, in and for the District of Co¬ 
lumbia, do hereby certify that Osceola C. Creen and Eastmond P. 
Oreen his wife, parties to a certain deed bearing date the 25th day 
of October, A. £)., 1880, and hereto annexed, personally appeared 
before me in the District aforesaid the said Osceola C. Oreen and 
Eastmond P. Oreen, l>eing well-known to me to be the persons who 
executed the said deed and acknowledged the same to be their act 
and deed; and the said Eastmond P. Oreen, being by me examined 
privily and apart from her husband, and having the deed aforesaid 
fully explained to her by me, acknowledged the same to be her 
act and deed and declared that she had willingly signed, sealed and 
delivered the same ami that she wished not to retract it. 

487 Oiven under my hand and official seal this 25th day of Oc¬ 
tober, A. D. 1886. 

E. L. WHITE, 

| notarial seal. I A of ary Public, District of Columbia. 

(Recorded in Liber 1216, folio 204, Land Records, D. C.) 

488 Defendants' Exhibits. 

Filed November 21, 1010. 

Exhibit L. B. L. No. 1. 

Clias. West, Attorney Oeneral. 

Fielding Lewis, Edward O. Spilman, Oeorge A. Ilenshaw, W. C. 
Reeves, Assistants. 

Mont F. Ilighlev, Special Assistant. 

State of Oklahoma. 

Office of the Attorney Oeneral. 

(Copy). 

Guthrie, Okla., July 12th, 1908. 

Mr. A. A. Hoehling, Jr., 1416 F St. N. W., Washington, D. C. 

R . i \ mother, i Ir. ^Iur\ I. Lewis, of Virginia, desires 
me to reply to your letter of June 20th, relative to the estate of Ann 
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Green, deceased, and the claim of mv Uncle George P. Green, to 
the right to take certain property left by Ann Green, with certain 
conditions attached thereto. 

You say: 

ith respect to the proposed tender from Mr. George F. Green 
it would seem to he proper and advisable for you to take competent 
ognl advice m the premises, and before replying to this letter I 
venture to suggest, that you should do so. T would request therefore 
that at your convenience you will advise me whether you will ac¬ 
cept the said sum of $1000.00. which it is the purpose of Mr. George 

. • (fI * cn 10 tender to you in conformity with the terms ani provis¬ 
ions of your mother’s will” etc. 

Tn reply you are advised that I will temporarily look after mv 
mother s interest in this matter, hut until T go'to Washington. 

vhich will he within the month. I will not he able to give you any 
definite reply. 

Yours truly. 


489 


Exhibit L. B. L. No. 2. 


Ohas. 


-rnev General. 


kidding Lewis, Edward G. Spilman, George A. Henshaw, W. C. 
Beeves, Assistants. 

Mont F. High ley. Special Assistant. 

State of Oklahoma. 

Office of the Attorney General. 

Gutiirie, Okla., July 12th, 1908. 
Mi. A. A. 1 loehling. Jr.. 14lf> F St. N. W., Washington, D. C. 

Dear Sir: My mother. Mrs. Mary T. Lewis, of Virginia, desires 
me to reply to your letter of June 20th, relative to the estate of Ann 
Gieen. deceased, and the claim of mv l ncle George F. Green, to 
the right to take certain property left hv Ann Green, with certain 
conditions attached thereto. 

You say: 

“With respect to the proposed tender from Mr. George F. Green, 
it would seem to he proper and advisable for you to take competent 
legal advice in the premises, and before replying to this letter, I 
venture to suggest that you should do so. T would request therefore 
that at your convenience you will advise me whether you will ac¬ 
cept the said sum of $1000.00, which it is the purpose of Mr. George 
E. Green to tender to you in conformity with the terms and provis¬ 
ions of your mother’s will” etc. 

In reply you are advised that I will temporarily look after my 
mother s interest in this matter, hut until T go‘to Washington, 

wlmli will he within the month, T w’ill not be able to give you any 
definite reply. J J 

Yours truly. 


FIELDING LEWIS. 
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Exhibit L. B. L. No. 3. 


Chits. I>. Stuart. 


J. II. Gordon. 


Stuart <& Gordon & Lewis, 

Attorneys at Law. 

Me A LESTER, Okla., October nth, 1908. 
Mr. A. A. I Inching. Jr.. 1410 F St. N. W., Washington. D. C. 

Dear Sib: ^ our letter of October 7th, reminds me that I am in 
default in communicating with, or writing to von, in accordance with 
my suggestion in a previous letter. 1 got away from Washington 
this summer without the opportunity to call at your office. 

My mother has heretofore accepted from Osceola C. Green, de¬ 
ceased, the .$1,000.00. under the provisions of the will of Ann Green, 
as understood by her. Hence, the proposition which vou submit 
for my 1 ncle George F. Green, to pay in accordance with the terms 
of Ann Green's will a> con-trued by him. the $1,000.00. that he 
ma\ elect to take the Roscdale estate under said will, does not meet 
with the approval of my mother. (Mrs. Mary I. Lewis). 

Very truly yours. 

FIELDING LEWIS. 


491 Exhibit L. B. L. No. 4. 

(Copy.) 

Filed Oct. 30/03. 

In the Supreme Court of the District of Columbia. 

Equity. No. 24.188. 

Eastmond P. Green. Complainant. 

vs. 

George F. Green et ah. Defendants. 

Comes now the above named defendant, George F. Green, and, 
without waiving the benefit and advantage of exception which can 
or may be bad or taken to the many errors, uncertainties and other 
imperfections contained in the bill of complaint herein, but ex¬ 
pressly reserving the same, for separate answer, savs: 

1 -10. He admits the averments contained in paragraphs one to 
ten. both inclusive, except the allegation in paragraph four that 
Augustin de Yturbide is a citizen of the Ended States, as to which, 
this defendant says, that said Yturbide is a citizen of the Republic 
of Mexico, although he has. for many years, continuously resided in 
the District of Columbia. 
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11 . Ho admits 11 10 averment- contained in paragraph eleven, ex- 
(yi»t a> teethe certain agreement therein referred to. as “Exhibit 
E. 1 . <•. No. 1. as to which he insists upon strict proof, in so far 
as the same may he or hereafter become material or important. 

U. He has no knowledge as to the averments contained in the 
twelfth paragraph. 

lie admits the averments contained in the thirteenth 
paragraph. 

1 1-1.>. He has no knowledge as to the averment- contained in the 
fourteenth and fifteenth paragraphs. 

1,} - ,, \ ,r iiiiswer to the averments contained in the sixteenth para¬ 
graph ot the bill, this defendant denies that the said Osceola C. 
<'icen wa- at any time seized of a vested remainder in fee in the 
certain real e-tatc in said paragraph referred to, and known as 
Kosonale. He admit- that a certain deed purporting to convey a 
part ot -aid real estate was executed by said Osceola C. Green, as 
in said paragraph averred, and he i- advised that Maria O. Devereux 
and Rebecca Ann (Ireen united in said deed: and that the proceeds 
arising from -aid attempted sale were received by said Osceola C. 
Orccn. and thereafter held by him. and that the net incomes arising 
therefrom were, from time to time, paid to su'd Maria (I. Devereux 
and Kchecca Ann Oreen. because ot their life interest in the property, 
from the attempted sale of which said fund arose. This defendant 
is not advised as to what agreement, if any. existed between said 
O-ccola C. Oreen and said lj{\> tenants in respect of the payment 
to them, respectively, ot the net incomes arising from said fund; 
and in so tar as the same may he or hereafter become material or im¬ 
portant. he insists upon proof thereof. 

I his defendant, is also without information, except as set forth 
in said paragraph, as to the exact amount now remaining of said 
so-called trust fund. 

He admits the death of said Marta (I. Devereux, as averred ■ 
T.M and believes the fact to he that, since her death, the net in¬ 
come- arising from said fund have been, from time to time, 
paid to -aid Rebecca Ann (Ireen as survivor of said life tenants. 

He denies that said fund, upon the determination of said life 
tenancy, will he subject to distribution in accordance with the pro¬ 
visions of the last will and testament of said Osceola C. Green; and. 
on the contrary, avers the fact to he. that said testator was not the 
owner of said fund, and had not right of power to make disposal 
thereof, by last will and testament, or otherwise however, as herein¬ 
after more fully set forth. 

D. He denies that said Osceola C. Green died seized and pos¬ 
sessed of the remaining part of Kosedale. not embraced in the at¬ 
tempted sale hereinabove referred to. as hereinafter more fullv 
set forth. 

IS. He admits that, by hi> last will and testament, said Osceola C. 
Green attempted to dispose of the moneys representing the so-called 
trust fund, and also of the real estate herein last aforesaid, as here¬ 
inabove and hereinafter set forth: but he denies that said testator 
had any title whatever either to the said moneys or to the said real 
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(‘state, or that he could lawfully make any disposition of either or 
any thereof. 

10 -20. I h* admits the averment* contained in the nineteenth and 
twentieth paragraphs, except he says that Flizabeth Rouseby (Juesen- 
herry. (in said paragraph 10 described a* Rose R. Quesenherry.) 
in addition to the heirs-at-law named in said paragraph, also left 
her surviving, as one of her heirs-at-law. Rose Quesenherry, 
404 ax infant, daughter of Nicholas QuesenKerry, deceased, who 
was a son of said Elizabeth Roushy Quesenlierry, deceased: 
said infant residing with her mother in King Georges County. 
Virginia: and the name of said Rose Quesenherry. infant. a> afore¬ 
said. should be added to the li"t of heirs-at-law of Ann Green, 
deceased, as set forth in said paragraph 20 of tin* bill 

21 . He denies that complainant is entitled to a li(*n. subject to 
the life (‘"Gate therein of said Rebecca Ann Green, or otherwise, 
however, either upon the moneys above referred to. or upon the 
real estate aforesaid: and. on the contrary, avers the fact to be. that 
neither the said moneys nor the said real estate belonged to the said 
Osceola (\ Green, and the same cannot lawfully be charged with 
any of the obligations of said decedent, or 1 m* subjected to the pro¬ 
visions of his slid last will and testament. 

Further answering the allegations in said bill of complaint con¬ 
tained, this defendant avers that the entire parcel of real estate, 
known a" Rosedale. was. at the time of her death, owned bv Ann 
Green, the mother of this defendant, and of said Osceola C. Green, 
and "hi* made disposition thereof by her Last Will and Testament, 
hearing date November 11. 185S. and Codicil thereto, bearing date 
August 12. 1S<>7. in manner following, that is to say: 

In said Last Will and Testament, said testatrix directed: 

“All the rest of my estate, personal and mixed. 1 give, 
devise and bequeath to my single daughters, viz: Maria 
105 Pevereux. widow of the late W illiam Pevereux. Rebecca Ann 
Green. Mary Imogen Green, and Louisa K. Green, during 
their single lives to be held by all or any one of them who may con¬ 
tinue single for their or her support, and should anv married 
daughter be left a widow and destitute of support, it is my will that 
such daughter may thenceforth be entitled equallv with the single 
one" to a home and maintenance from such property as T may leave, 
it being my sole object to provide for the helpless of mv children.” 

Said provision was subsequently changed by said testatrix in the 
Codicil aforesaid, wherein the following dispositions were made of 
said property: 

“Having put my son George F. Green in possession of that por¬ 
tion of land which l designed for him. and my daughters having 
all married except Maria Pevereux and Rebecca Ann Green, all 
except those two are excluded from any participation in my prop¬ 
erty and when they may have married or died. I wish the property 
to go to Osceola C. Green, my youngest son, upon his paying the 
sum of $1,000 to each of his sisters who may at that time lie alive:— 
in the event of his not accepting the property, I wish my oldest 
son George F. Green, to have the next choice to take the property 
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°n the same terms. It is my w ish, should he decline to take the 
property on the same terms, that the same offer be made to each of 
my daughters in the order ot their respective ages that may he living 
at that time. I pon all rejecting it, it is my will that the furniture, 
house and land that had been left to my daughters Maria Devereux 
and Rebecca Ann (liven* for their life time be sold for what it may 
bring and divided among my heirs generally.” All of which wiil 
more fully appear from the record of said Last Will and Testament, 
and Codicil thereto, in Volume 11, Wills, pp. 370-381, in the office 
ot the Register ot \\ ills ot this District, reference to which is hereby 
made; and a duly certitied copy of which said record will be pro¬ 
duced at any hearing had herein. 

49(> This defendant further -how- that -aid Osceola C. Green, 
departed this litV* <>n or about June *27. A. D. lN9o, and 
thereby predeceased both of the life tenant.- of the propertv. one of 
said life tenant.-. Maria G. Devereux. not having departed this life 
until on or about December 8, A. I). 1902; the other life tenant. 
Rebecca Ann Green being still alive. 

And defendant avers that, under the terms and provisions of the 
-aid La-i \\ ill and testament <>l said Ann Green, deceased, herein 
above referred t<>. the right of election to take the property, herein¬ 
above referred to. so far as the said Osceola C. Green was concerned, 
could not arise until the marriage or death of-aid Maria G. Devereux 
and Rebecca Ann Green, and then only upon condition that he pav 
the sum ot One thousand dollars (81.990) to each of his sisters who 
might be living at the time ot tin* happening of the contingencv 
above mentioned, namely, the marriage or death of sai< 1 M aria G. 
Devereux and Rebecca Ann Green, and which contingency, this 
defendant avers, did not happen during the life-time of said Osceola 
C. Green, and hence his contingent right of election to take the prop¬ 
erty upon the terms and conditions aforesaid, did not arise, and 
could not lawfully have been exercised by him. 

This defendant further show- that said Last Will and Testament 
further provided that, in the event of the failure of said Osceola C. 
Green to elect to take said property upon the happening of the 
contingency and upon the condition aforesaid, the right of election 
to take ihe same, upon the same contingencv, terms and con- 
497 ditions. was conferred upon this defendant; and defendant 
says that, upon the death of Rebecca Ann Green, the said 
Maria G. Devereux having departed this life, it is hi- right under 
the terms and provisions of the Last Will and Testament aforesaid, 
as it i- al-o hi- purpose, to exercise the right of election to take said 
property upon the terms and conditions in said will contained. 

This defendant further says, by way of demurrer to said bill of 
complaint, that the complainant has not in and by her said bill, 
made or stated such a case as does or ought to entitle her to the re¬ 
lief therein and thereby prayed, or to any relief in the premises. 


(Sgd.) 

A. A. I TOE 11 LING. .Tr.. 

Solicitor for said Defendant. 


GKO. F. GREEN, 

Partfi Defendant. 
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District of Ooumria. ss: 

I. George I', (Oven. I>t*i 11 n first <luI\ -worn. on until say: Tlmt 
I have read tin* foregoing mi'vcr by ni<* -ub.-cribed nml know the 
contents thereof ; that the matter- and 11 1 i 11 t*,s therein stated of 
my own knowledge an* true, and those -tated upon information and 
belief. 1 helieve to lu* true. 

I further, on oath. say. that the foregoing demurrer is not in¬ 
terposed for delav. 

(Sjrd.) GEO. F. (SHEEN. 

IDS \ true copy. 

rn 

I este: 

J. lb YOFXO. < 1rrl\ 

| seal. | My F E. rr N X I \(; 11 \ M. .1 ss'f ( 7, 

Subserilied and -worn to before me thi- :>H 1 1 1 dav of October. 
A. D. 1006. 

(Sird.) MIT LEI M IK WILLSOX. 

I L. s. | A otnrif I’u/ific . /). ('. 

I. A. A. I loehling. Jr., solieitoi* for (leorge I'. (ireen. partv de- 
femlant herein, hereby certify that, in mv opinion the foregoing 
demurrer is well founded in law. 

A. A. IIOEIILIXd. Jr. 
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Exiimut b. B. L. X<>. 5 


A. A. Iloehling. Jr.. 
Attorney and Ooun-ellor at Law 
1410 F St. X. W. 


In re Estate of Ann (Jrken. Deceased. 

Washington. D. C.. .him 20. 100S. 
Mrs. Mary I. Lewis. Comorn, King George Co., Ya. 

Dear Madam: On behalf of your Brother. Mr. George E. Green 
and at hi- request, 1 desire to invite your attention to the following 
circumstances in eonneetion with certain terms of the la-t will and 
codicil thereto of your Mother, the late Mrs. Ann (Ireen. and to 
that portion of her estate covered or disposed of thereby. 

By said will your Mother, Mrs. Ann Orecn, gave her estate (with 
certain exceptions not here or now important) to her daughters Mrs. 
Marie Devereux. a widow, and Mebecca Ann (ireen. unmarried, so 
long as they should live and remain unmarried, and hv said codicil 
provided that when said daughters 

“may have married or died. 1 wish the property to go to Osceola 
0. Oreen. my youngest son. upon hi- paying the sum of $1,000. 
to each of hi- -i-ter- who may at that time be alive: in the event of 
his not accepting the property 1 wish my eldest son, George F. Green, 
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i“mv^H. e |" CX ! i' ! 10 ' 1 ; 0 r t!,ke "'f l"'°I ,e, 't.v «» the same terms. It 
h- ll . t r 'r ,le ' h ," e property on the same terms, 

their respective ages, that may he living a, iha, time. V !,m all 
lojec liig „ „ „ lv W ,U that the furniture, house and land that 
i.a >een left to niy daughter-. Marie Deveraux and Rebeeea Ann 
ireen. for their ... he mid for what, it may bring, and divided 

,0 ° \'|, ( \ (; 'lied during the lifetime both of 

‘ , • exenmx an< l Rebecca Ann (ireen, but it appears 

' ll nV 77'r •"' if ,,K ‘ pnwi'm* of said 

ill and codicil. he in us hl.-lime paid to eaeh of his sisters, other 

tan . Its. e\eraitx and Mis- Uebeeea Ann (ireen. the sum of $1 000 

■Itch 111 assumed discharge of the provisions of said codicil ami' 

mT ,P TV| 's ' T. '"," 1 r»‘iiee of Mrs. Deveraux and 

Mi s Keheeea Ann (.teen, made sale of a considerable portion of that 

••Poe I " l ’Ti’ ,nV ,( ’ n ," 0, ' v 1,, I ' , " ll «i"b r to your Mother known as 
. }. rV l,lle . • 1 lle proceeds of such sale appear to have been delivered 

? ! lls ‘Iiret-IM... to Messrs. Cordon A Cordon, as Trustees and 
he income thereof appear- to have been paid bv said Trustees’from 
jime to tune to Mrs. Deveraux and Miss (ireen during tbeir respective 

Mr. Ceor.ee R (ireen was not consulted with reference to said 
tiausaction. nor has he ever directly or indireetlv assented thereto 

and \ 'r '( rT"c r" M 'T 1 f ‘‘' ><>(<;! A "" <!lw » now having died,’ 
and Mi. Osceola ( . (.reen. by reason of bis having died, bemg in- 

u’si 'l 'liir"T" ,a r' ! l '•lection, privilege or option extended ufhim 

Dexcraiix and Mi-- (.reen) -may have married or died” the right to 

unon'Mi- Sll ( ' "1W to have derived 

upon Mi Ceo ge I (.reen. He has determined to accept the pro¬ 
visions o sat.l will and codicil in hi- favor and to cxer'i^e Ihe 

•-.III .! ,,re,M P'ovided for. I. therefore, desire 

11 lll> ! ,oh " 11 10 k ’ n<,< ‘ 1 ' 1,1 you at such time and place as will 
Pest suit your convenience the sum of $1,000. in accordance 
ttith and as provide, in ami by the terms of said will and codicil. 

In connection with all of the foregoing, it appears to be iierti- 
ment to also cal vour attention to the fact that bv his last will 

W. “. n<1 ' llas heretofore l.een probated in this District, 

.Ir Osceoia 0. (.reen has asserted title in himself to the corpus of 
the fund above referred to and now in the hands of Messrs Cordon 
and Cordon, and among the beneficiaries of such fund named bv 
>a.Hl will is yourself and certain of your other sisters. 

.1 If ^ Il i'i < ^° rge '' f''■(“en's contention, as above indicated, is correct 
the establishment of such fact will of course result in depriving the 
"ill of Mr. Osceola C. (.reen of any valid force in such particular 
and uill put an end to any right in yourself to assert claim there¬ 
under in far as the property covered by the will and codicil of 
vour Mother, or the proceeds thereof, may he concerned: and there¬ 
fore for that reason and m order that you mav act advisedly with 
3:]—2338a 
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respect to the proposed tender from Mr. George F. Green, it would 
seem to be proj>er and desirable lor you to take competent legal 
advixe in the premises, and before replying to this letter. I venture 
to suggest that you should do so. 1 would request, therefore, that 
at your convenience you will advise me whether you will accept the 
said sum of $1,000., which it is the purpose of Mr. George F. Green 
to tender you in conformity with the terms and provisions of your 
Mothers will, and it so, when and where and in what medium 
o02 it would best suit your convenience to have such tender 
made. 

Truly yours, 

A. A. IIOEHLING, .Jr. 


503 Exhibit E. Ik I.. No. 0. 

A. A. Iloehling, Jr., 

Attorney and Counsellor at Law 
1416 F St. X. W. 

Washington, I). C., July 11, 1908. 
Mrs. Mary I. Lewis, Comorn. King George Co., Virginia. 

Dear Madam: Cnder date, June 20th uIt., I addressed a com¬ 
munication to you in respect of certain property rights claimed 
\ . Ul I< till i, 111. George F. Green. 

In older that you may he fully advised as to the situation since the 
dtite of my said former letter to you. it is proper that J should 
adivse you that I also wrote to your sister. Mrs. Louisa K. Norton, 
at the same time, my letter to her being identical with my said 
letter to you; and 1 have received reply from her declining to ac¬ 
cept from Mr. George F. Green the sum of $1,000. if tendered, this 
because of the fact that, according to her understanding, Mr. Osceola 
C. Green, haying elected to take the property under the provisions 
ot the will, died, seized of the same, for which reason she states that 
she cannot admit the claim of her brother, and declines to accept 
such tender, as above. 

Also, it is proper that I should advise you that, under date July 
J, inst. V illiani A. Guiuon and J. Iloldsworth Gordon, ;is Executors 
and Trustees, tiled suit in the Supreme Court of this District to 
quiet the title claimed by them under the will of your said 

504 late brother. Osceola C. Green, in respect of the Rosedale 
property and fund derived from sale of part thereof. 

As I am yet without the favor of a reply to my said letter to you. 

I venture to ask that you will lie good enough to reply thereto at 
your early convenience. 

Respectfully, 


A. A. IIOEHLING. Jr. 
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-tor 5 dnvs 
At-v General 
Guthrie. Okla. 


i 


Atty-at-Law. 


Exhibit L. B. L. No. 7. 

(Envelope.) 

Guthrie, Okla. Two 

•Tul- 13, Cent 

7-PM. Stamp. 

1008. 


Mr. A. A. Iloehling, Jr., 

1410 F St. N. W., 

Washington, D. C. 


(Stamped on hack :) 
Washington, I). C., 
Jul- 16, 

12.30 PM. 1908. 
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Exhibit I.. B. L. No. 8. 


-re -ays to 
*/ 

Stuart A' Gordon. 
Attorneys at Law, 
McAlester, Okla. 


(Envelope.) 

Me A1 ester 
Oct.. 12 

11-30 A 
1908 
Okla. 


Two 

Cent 

Stamp. 


Mr. A. A. Iloehling, Jr., 

1416 F Street, N. W., 

Washington, I). C., 

Att’y-at-Law. 

(Stamped on back:) 

Washington, D. C., 

Oct. 14, 

1 P. M., 1908. 

4. R. 



[Typewritten on right margin:] Fielding Lewis, Oct. 11, 1908. 
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Exhibit L. 1>. L. No. 9. 


In the Supreme Court of tin* 1 >i.-trict of Columbia, Holding a Pro¬ 
bate Court. 

District of Columbia, To wit: 

The Lnited States of America to all persons to whom these presents 

shall come. Greeting: 

Know ye. That the Last Will and Tc-tament of (ieorge F. (.Ireen 
late ol the District of Columbia, decease* 1. hath in due form of law 
been exhibited, proved, and recorded in the ollice of the Register 
of Wills of the District of Columbia. Clerk of the Probate Court, 
a copy of which i- to these presents annexed, and adndnistration 
of all the money, good-, chattel', right', and credits of the deceased 
is hereby granted and committed unto Frank K. (Ireen the Ex¬ 
ecutor by the said will appointed. 

W itness the Honorable Harry M. Clabaugh. Chief Justice of said 

Court, this 6" day of Julv. A. i>. 1909. 

Attest: 

\VM. C. TAYLOR, 

(SEAL.) Ih fulfil Dcf/ishr of || ills fur the District of 

('n]ii in Inn . Clerk of the Prohnte Court. 

Case No. 16144. 

• >0<S I. («eorge I*. (ireen. ot the District ot Columbia, being of 
sound ami disposing mind, memory, and understanding, do 
hereby make, publish, and declare the following a** and for mv 
Last Will and Testament, hereby expressly revoking all wills and 
codicil- thereto, if any. by me at any time heretofore made. 

Item 1. 1 direct my executor, hereinafter named, to pay all of 
my just debts and funeral expenses. including particularly the pay¬ 
ment amt discharge of the certain indebtedness secured by deed of 
trust upon the real e-tate and premises owned bv me and in which 
I now reside. being No. ‘10IN Dumbarton Avenue. X. W.. in the 
District aforesaid. 

Item 2. Subject to and after the payments above provided for, 

I hereby give and bequeath unto to my two unmarried daughters. 
Ann Forrest (Ireen and (leorgia Forre-t (Ireen. in equal shares, 
absolutely. all of the moneys n{ mv e-tate that shall then remain. 

Item 3. As it is my desire to provide for the support and main¬ 
tenance of my said two unmarried daughters so long a- thev mav 
remain unmarried. I hereby give, devise and bequeath to my said 
daughters. Ann korrest (Ireen ami (leorgia Forrest (Ireen. as joint 
tenants, all the rest, residue, and remainder of mv e-tate. real, per¬ 
sonal and mixed, so long as they may. respectively, remain unmar¬ 
ried. and for and during the term of their respective natural lives; 

and in the event of the marriage of either one of my said 
500 two daughters, said share and interest in said life, estate 
herein pmxidod for shall thereupon pass to the other so 
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remaining unmarried; the remainder estate, T give, devise and be¬ 
queath as hereinbelow provided, that is to say: 

Item 4. Upon the marriage or death of both of my said two 
daughters, hereinabove named. I give, devise and bequeath all of 
said rest, residue and remainder of my estate, real, personal and 
mixed, to my son, "Frank Key (Jreen, absolutelv and forever. 

Item • >. I hereby nominate and appoint my said son, Frank Key 
Croon, the Executor of this my Fast Will and Testament; and I 
request that he he not required to give bond, except in such amount 
a> may he absolutely required bv law. 

In Testimony Whereof. I hereunto set mv hand, this HMh dav 
of December, 1004. 

I SKAI - I GEO. F. GREEN. 

Signet 1. published and declared bv George F. (Jreen. the above 
named testator. as and tor his Fast Will and Testament, in the 
presence of us. who. at his request and in his presence, and in the 
presence of one another, have hereunto subscribed our names as 
witnesses thereto. 

Witness: 

HERMAN I.. ICARPEI.ES. 

r , 1648 3d St. N. IF. 

r seal. I c. F. ECICl.OFF, 

812 N. Cap. St. 

•’ 1° 1,1 1 Supremo Court of the District of Columbia. Holding 

Probate Court. 

District ok Columbia. To wit: 

( )'| Ibis 12th day of -lamiary. A. D. 1JMJ) personally appeared 
jank !\. Green who on oath says that lie does not know of anv 
will or codicil of George F. (Jreen late of said District, deceased, 
other than the instrument of writing hereto annexed dated De¬ 
cember P». ib()4: that In* found the same among the papers of the 
late George F Green at IiF residence 6018 Dumbarton Ave., X. \Y 
and that said George F. (Jreen died on or about the loth dav of 
December, 1008. 

FRANK K. GREEN. 

Sworn to nml subscribed before me. 

, WM. C. TAYLOR. 

Deputa Register of Will* for the District of 
Coin in hui, Clerk of the Probate Coart. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

District of Columbia, To wit: 

On this fourteeuth day of Mm. A. I). 1909 personally appeared 
Christian r. Eckloft, who on oath says that he is one of the sub- 
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MnloTi.u uitnessrc to die h.ivgmng H-t will nnd testament of George 
' ‘T**": 'Iwiisd. late of the l>isiriet of Columbia, that the Testn- 
OI therein named signed said will in hi- presence; that said Testa¬ 
tor putilished ..need and declared the same to he his hot 

. will and testament: that at the time of so doing said Testator 
’’ ' Vil v ,0 " K “ ,,osl °f allianl’s apprehension, of sound and de¬ 
posing mind, and capable of executing a valid deed or con- 
Iiaet ; and that alhant s name as witness to the aforesaid will was 
signed in the presence of and at the request of Testator and in the 
presence of Herman I.. Karpele- the other subscribing witness 
wlm also signed in the presence of the atliant. ami in the presence 

and at the request of the Testi.. and said Herman L. Kanieles 

i> now in l>u-inos'* m Xew York City. 

CHRISTIAN F. ECKLOFF. 




woni 1° jm d subscribed before me on the dav aforesaid 

M. J. GRIFFITH, 

Depotg Register of ]]’;//* f or fj ir District of 

Columbia. Cirri: of the Probate Court. 


In the Supreme Court of the District of Columbia, 

Court. 


Holding Probate 


District of Columbia, To wit: 

t>n t lib 1/tb day of May. A. D. 1009 personally appeared Edward 
IF Gio\e who on oath says: he was well acquainted with George 

• * ,I(M, i the testator and Herman E. Karpeles and that atliant 
knows their handwriting, having often >een them write: that after 
examining the signatures of George F. Green and Herman I.. 
I\aipoll's testator and as one of the subscribing witnesses to the 
paper writing purporting to l>e the last will and testament of said 
George F. Green deceased, late of the District of Columbia, affiant 
declares the same to lie their handwriting respectively and 
^1- that it is well known to atliant that slid George F. Green 
has departed this life and said Herman L. Karpeles is be¬ 
yond the jurisdiction of this Court, when last heard from lie was 
'aid to bo in Brooklyn. X. A’. 

EDWARD IT. GROVE. 

■^v'orn to and subscribed before me on the dav aforesaid 

M. T. GRIFFITH, 

Depot if Register of 11 ills f(>r the District of 
Columbia.'Clerk of the Prohate Court. 


Supreme Court of the District of Columbia. Holding Probate Court. 

District of Columbia. To wit: 

T. M m. C. Taylor. Deputy Register of M ills for the District of 
Columbia. Clerk of the Probate Court. Do Hereby Certify, That 
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the foregoing i> a true copy of t!.“ original will of George F. Green, 
deceased, ;iml the proof tliereot. 1 iloti and recorded in the olliee of 
th(» Register o{ Wills for the 1 )istriot of Cohnnhia. Glerk of the 
Probate Court, aforesaid. and that the said will after having been 
duly proven, as will appear by the proof thereto attached, was 
by order of the said Court, in accordance with the laws of the Dis¬ 
trict ot Columbia, admitted to probate and record on the 1st dav 
of July, A. D. one thousand nine hundred and nine. 

I I* urther Certify. I hat said will was duly executed and proved 
agreeably to the laws and usages of the District of Columbia, 
•do and that 1 have compared the foregoing copy of said will. 

and the proof thereof, with the original record in said olliee, 
and find it to he a full, true and correct transcript thereof. 

Witness my hand and the seal of the said lVobate Court, this 
litli dav of Julv. A. 1). 1900. 

I"seal. | \VM. C. TAYLOR. 

Depot tf Deffixter of II ills for the 1) mi net of 

(’ofninhia. Clerk of the Crohote Court. 
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Exhibit L. B. L. No. 10. 


This deed, made this *20th day of May 1909, in the year one 
thousand nine hundred and nine, by and between Frank K. Green, 
unmarried, Ann Forrest Green, unmarried, and Georgia Forrest 
Green, unmarried, all of the District of Columbia, parties of the 
first part, and George Kearney, of the County of Alexandria, State 
of Virginia, party of the second part. 

W itnesseth. that in consideration of Ten Dollars the parties of 
the first part do grant unto the party of the second part, in tee simple, 
all the real estate in the District of Columbia, owned 1»v Ann Green, 
the grandmother of the parlies of the first part, at the time of her 
death, except that part of the tract of land in the Disrict of Columbia 
known as “Rosedale," which is described in a certain deed, dated the 
14th of April. 1N93, from Osceola C. Green, and others, to Thomas 
E. W aggaman. said deed being recorded in Liber 1 NTS, folio 45b, 
of the Land Records of the District of Columbia; and excepting also, 
that part of the tract of land known as “Pretty Prospect,’’ which is 
described in a certain deed, dated the 17th day of April, INNS, from 
Mary 1. Lewis. Louisa K. Norton, George F. Given and Maria D. 
Green, his wife, to Gertrude M. Hubbard, said last mentioned deed 
having been recorded on the 19th day of June, 1888, in Liber 1315, 
folio 381, of said Land Records;—together with the improvements, 
rights, privileges and appurtenances to the same belonging. 
515 And the parties of the first part do hereby transfer, assign, 
and set over unto the party of the first part, absolutely, all 
their right, title and interest in and to a fund of approximately One 
hundred and fifty-three thousand dollars ($153,000.00), now held 
by William A. Gordon and .1. Iloldswortb Gordon, as Trustees, 
being the fund of that amount described in the bill of complaint 
in a case in Equity now pending in the Supreme Court of the Dis- 
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trict of Columbia. entitled. Willi;.n; A. (Jordon and J. Iloldsworth 
(•onion, I rustees, vs. Louisa K. Norton. et al., i-n Kquity No. 27,919. 

And the said parties of the first part covenant that t'hev will war¬ 
rant specially the proj>erty hereby conveyed and that they will 
execute such further assurance of -aid land as niav be requisite. 

\\ itness our hands and seals the day and vear first hereinbefore 
written. 

FLANK K. (JLKKN. f shI 1 

ANN FOLLKST (JLKKN. Iseal I 

(JKC>L( JIA F() L L Ids K (Jit K K N. | sea i.. | 

Signed, sealed and delivered in the presence of_ 

(JLOVKL C. HASTINGS. 

Distric t of Colfmbia, To wit: 

I, (Jrover C. Hastings, a Notary Public in and for the District of 
Columbia, do hereby certify that Frank K. (Jreen. Ann Korresl 
(Jreen and (Jeorgia Forrest (Jreen. all unmarried, parties to a certain 
Deed bearing date on the 20th day of May. 1909. mid hereto annexed, 
personally appeared before me in said District, the said Frank K. 
hreen, Ann korrest (Jreen and (Jeorgia Forrest (Jreen being person¬ 
ally well known to me a> the person- win. executed the sjiid Deed. 

and acknowledged the same to be their act and deed. 

'»1<> < liven under my hand and seal this 20th day of May. 1909. 

I 8EA M (JLOVKL C. 11 ASTI N( JS. 

A of or if Public, />. C. 

Lndorsed . 20. May. 1909. frank K. (Jreen. Ann Korr< -t 
(Jreen and < Jeorgia Forrest (Jreen to ( Jeorge Kearney. Deed. Le- 
eeived for record on the 9- day of June A. i ). 1909. at 9 22 a m and 
recorded in Liber No. :52:U fed. — et seep one of the Land~Looord> of 
the District <d Columbia. Jno. C. Dancy. Recorder. M. V. M K. A 


;) 1” Ex ii i hit L. P>. L. No. 1 1 

This deed, made this 20th day of May, in the year one thousand 
noil bundled and nine, by and between (icorge Kearnev unmarried 
of the County of Alexandria. State of Virginia, party of the first 
part, and (Jeorge Plater (Jreen. William Devcreux (Jreen Zola C 
-F>hn (Jreen. Ann Forrest (Jreen. Maria (Jreen Matthews! 
U illiam Richardson (Jreen. Augustin Dey (Jreen. Frank K. (Jreen 
and (Jeorgia Forrest (Jreen grandchildren of Ann (Jreen. late of the 
District of Columbia, parties of the second part. 

Witnesseth. that in consideration of Ten Dollars the party of the 
first part does grant unto the parties of the second part' in fee 
simple, all the real estate in the District of Columbia, owned by- 
Ann Dreen. the grandmother of the parties of the second part at 
the time of‘ her death except that part of the tract of land in’the 
District of Columbia, known as "Loscdale." which is described in a 
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certain deed, dated the 14th day of April, 1893, from Osceola C. 
Green and others, to Thomas E. Waggaman, said deed being 
molded in Liber 18.'>«S, folio -!»>(>. of the Land records of the District 
of Columbia; and excepting also, that part of the tract of land 
known as "Pretty Prospect." which is described in a certain deed, 
dated the 17th day of April. 1SSS. from Mary I. Lewis, Louisa K. 
Norton. George F. Green and Mary D. Green,’ his wife, to Gertrude 
M. Hubbard, said last mentioned deed having been recorded on the 
1'hn <la\ of dune, LSN8. in Liber 13b>, folio »>S1, said above described 
property being the same property conveyed by deed bearing date 
thv 20th da\ of May. 1900. from frank K. Green and others, 
b> ll ,e party hereto of the first part;—together with the im¬ 
provements, right-. |>i ivileges and appurtenances to the same 
belonging. 

And the party nl the first part does hereby transfer, assign and 
set o\ei unto tin 1 parties of the second part absolutelv, all lus right, 
title, and inteicst in and to a fund of approxnnatolv One hundred 
and fifty-three thousand dollars (S 150.0iio.no), , 1()W held bv William 
A. (Jordon and .1. Iloldsworth (Jordon, as trustees, being the fund 
of that amount described in the bill of complaint in a case in Equity 
now pending in the Supreme Court of the District of Columbia, 
entitled. William A. (Jordon and .}. Iloldsworth Gordon, Trustees” 
vs. Louisa K. Norton, et ah. in Equity No. 27.1)111. 

And the said party of the first part covenants that he will warrant 
specially the property hereby conveyed and that he will execute 
such further assurances of said land as mav be requisite 

A\ itness m\ hand and seal the day and year first hereinbefore 
written. 

GEORGE KEARNEY, [seal.) 

Signed, sealed and delivered in the presence of 
WILLIAM K. Q PINTER. 

District of Columbia, To wit: 

,^ illiam K. (punter, a Notary Public in and for the District 
of Columbia, do lieieb) certify that George Kearney, unmarried 
party to a certain deed bearing date on the 20th day of May, 1909* 
and hereto annexed, personally appeared before me in said District! 

the said George Kearney being personally well known to me 
519 as the person who executed the said Deed, and acknowledged 
the same to be his act and deed. 

Given under my hand and seal this 20th day of May, 1909. 

[seal.] WILLIAM K. QUINTER, 

Notar if Public, I). C. 

Endorsed. May 20 1909. George Kearney to George Plater 
Green and others. Deed. Received for record on the 9 day of 
June, A. D. 1909, at 9.24 a. m. and recorded in Liber No. 3234 fob 
349 et seq. one of the Land Records of the District of Columbia! 
Jno. C. Dancy. Recorder. M. Y. M. K. A. 

34—2338a 
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Exhibit A. A. II. No. 1 
Filed .l;in. 9. 1911. 


A. A. IIoehling, Jr., 

Attorney at Law. 

1416 F Street Northwest. 

Washington. 1>. 0 . Ortol^r 2S. 19(IS. 

F. I). McKenney. Esq., Attorney .it Law. City. 

Mv Hear Sir: I hand yon herewith rough draft of answer to the 
several paragraphs ot hill of eomplaint in the matter of the Green 
Estate. 1 have not drafted the final paragraph of the nn-wer in 
which should he set forth (ieorgc K. (IreenV claim to the proceeds 
and property unsold, as I thought we might do that together at some 
convenient time. 

Also, I would like to have you consider the nece.-sitv for filing cross 
hill on hehalt of (teorge I*, (iivcn; it seems to me that we need 
affirmative relief, covering both money and property, and 1 am not 
entirely sure that the present hill wouid include a full disposition of 
the matter. 

Very truly vours, 

A. A IIOEIILING. .Jr. 

Enclosure: 

I understand that you have in your files a copy of the hill of 
complaint. 


521 Exhibit A. A. IT. No. 2. 

In the Supreme Court of the District of Columbia. 

Equity No. 27919. 

William A. Gordon et al., Trustees, Complainants, 

vs. 

Louisa K. Norton et ah, Defendants. 

A nsu er. 

The Separate Answer of George F. Green, Party Defendant, to the 

Bill of Complaint Herein. 

This defendant, now and at all times hereafter, saving and re¬ 
serving unto himself the benefit and advantage of all exceptions 
which can or may be had or taken to the many errors, uncertain¬ 
ties and other imperfections in said bill of complaint contained for 
separate answer thereunto or unto so much and such parts thereof 
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ns lie is advised is or are material or necessary for him to answer 
answering says: 

1, 2, 3, 4 and >. lie admits the averments contained in para¬ 
graphs one, two. three, four and five of the bill. 

6. Tie admits the death of Maria G. Deverenx and Anna R. Green, 
as in said paragraph six averred: hut he expressly denies that 
>>..2 Osceola 0. Green was, in his lifetime, seized of a vested re- 
mainder in fee in the certain real estate in said paragraph 
mentioned, as hereinafter more particularly set forth. 

<. Tie admits that said Osceola C. Green undertook to make sale 
ot a portion of the property known as Rosedale, as in said para¬ 
graph seven averred, hut he expressly denies that said Osceola C. 
Green had title to said property or any right to make sale thereof, 
as hereinafter more particularly set forth. Insofar as the remaining 
allegations in said paragraph contained in respect of arrangement 
alleged to have been entered into between said Oscola C. Green and 
Maria G. Deverenx and Ann R. Green, in relation to the proceeds 
of said attempted sale of said property, may be or hereafter become 

material or important herein, this defendant insists upon strict proof 
thereof. 1 ‘ 

<S and 9. This defendant admits the averments contained in para¬ 
graphs eight and nine of the hill. hut. as hereinabove and herein¬ 
after more fully set forth, he denies that said Osceola 0. Green had 
;my vested right, title or interest in or to the property known as 
Rosedale. or in or to the proceeds of any sale thereof, or any part 
thereof: nr that he could properly, by his last will and testament. 

< odious thereto, or otherwise however, make anv lawful disposition 

of said property, its proceeds, or of anv part or portion of anv or 
either thereof. 

10. Tie admits the averments contained in paragraph ten 
>23 of the bill. 

11. He can neither admit nor deny the averments con¬ 
tained in paragraph eleven of the bill, and he. therefore, calls for 
strict proof thereof. 

12. TTe admits the averments contained in paragraph twelve of 
the bill. 

!•>. TTe denies that the complainants now have, or properly or 
legally can have, the possession of the propertv in said paragraph 
mentioned, as trustees under the will of said Osceola 0. Green, or 
that the\ hold or properly or legally can hold the same subject to 
the pio\isions of the will and codicils thereto of the said Osceola 
C. Green: and this defendant, as hereinabove and hereinafter more 
full.' ^£*1 forth, denies that said Oseeola 0. Green died seized or pos¬ 
sessed of any right, title or interest in or to said property or any part 
thereof, or any proceeds arising therefrom. 

14 and 15. TTe admits the allegations contained in paragraph 
fourteen of the bill as to the last will and the two codicils thereto 
of the said Ann Green, and also the averments contained in para¬ 
graph fifteen of the hill as to the identity of the tract of land known 
as Rosedale: but he denies that any vested remainder in the said 
Osceola C. Green was created in and bv the terms of said will and 
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codicils: On the contrary thereof, he avers that by the terms and 
provisions of said will and codicils, the certain privilege and 
o’24 option extended to Osceola C. (ireen in respect of said Rose- 
dale property could not attach until the marriage or death 
of the certain Maria G. Devpreux and Anna R. (ireen: hut upon 
the happening of said contingency and condition said Osceola 0. 
(treen had deceased, having predeceased each of said two life tenants, 
and he was. therefore, incapable of exercising the certain option and 
privilege above referred to. 

1b. He denies the averments contained in paragraph sixteen of 
the hill; and he further denies that he at any time acquiesced in the 
attempted exerci>e of ownership of said property by said Osceola 
C. Green. On the contrary. Ik* i* advised and so avers, that the 
certain privilege and option in said paragraph referred to could not 
hn\e been legally exercised by sud Osceola C. Green at any time 
prior to the marriage or death of said two life tenants, neither of 
which conditions or contingencies happened during the lifetime of 
said Osceola C. (Ireen. 

He admits the averments contained in paragraph seventeen 
of the bill, but he denies that at the time therein referred to the 
said Osceola C. Green had attempted to exercise anv right* of owner¬ 
ship of the certain property described, or that he could properlv 
have done so: and he further a\ers the fact to he that the certain 
deed m said paragraph mentioned was executed by all the heirs-at- 
law of Ann Green, deceased, for the purpose of quit-claiming and 
releasing unto said Gertrude M. Hubbard anv and all tlieir 
interest or right, vested or contingent, in the certain property 

" -i/>/">n 1,1 paragraph mentioned, the same embracing onlv 

•>. 1668 acres. 

Tie fuithei a\ers that, at the time of the execution and delivery 
of said quit claim deed, no question had arisen in respect of any 
claim of absolute ownership of the Rosedale propertv hv said Osceola 
( . Green, and the latter had not. at that time, undertaken to claim 
any right of present ownership to slid property nor anv intention 
on his part to attempt to anticipate the provisions of the certain will 
and codicils aforesaid, and that the recital contained in said quit¬ 
claim deed merely expressed an election on the part of Osceola 0 
Green to take the real estate* upon the terms of the will (not in 
opposition thereto.) but which terms and provisions, as above stated 
so far as the remainder interest in said real estate was concerned, 
could not and did not become effective until the happening of the 
contingency and condition therein provided, nanielv. the marriage 
or death of said two life tenants. 

This defendant further avers that the eertain epiit claim deed in 
said paragraph mentioned and described was not prepared hv him 
nor hv any one action for — on hehalf of this defendant: hut. on 
information and heliel. this defendant avers that the same was 
prepared either hv said Osceola C. Green or his attornev or a cent 
in that hehalf. ' 

IS. Tie expressly denies the alienations contained in paragraph 
eighteen of the hill. 1 
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strict 
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.19. JJe i-" not advise«l in respect of the allegations con¬ 
tained in paragraph nineteen of the hill, and inasmuch as 
me certain deeds therein generally referred to are not specifically 
identified, he can neither admit nor deny the allegations in re¬ 
spect thereof; and. therefore, should the same he or hereafter he- 
motelial oi important herein In* insists on strict proof thereof, 
lie admits the filing of a notice or declaration as in para¬ 
graph twenty of the hill alleged, hnt lie denies that he ever had 
actual notice thereof prior to tin* filing of this hill of complaint; 
and he further denies that the filing of record of the certain decla 
ration aforesaid could or did operate to secure to said O-eeola 0. 
tireen any right, title or interest in or to the real estate mentioned 
other than as prescribed by the term- and provisions of the will and 
codicils thereto of the said Ann (Jreen. 

-1. He admits that the -aid Osceola C. (Ireen undertook to sell 
ami make conveyance of a portion of said Rosedale property to 
.honias h. Waggaman. as in -aid paragraph twentv-one men¬ 
tioned: hut he i- not otherwise advised of the exact amount of pur- 
ehase money received hv said Osceola C. (Jreen. nor the net bal¬ 
ance thereof remaining after the payment of the certain charges 
in said paragraph mentioned: and. therefore, so far a- the same 
mav he or become material or important herein he insists upon 
proof thereof. lie expressly denies that the corpus of -aid 
fund i- properly in the possession of the complainants as 
executors and trustees of (he will of -aid O-eeola 0. (Jreen 
and subject to he dispn-e j of by them as in said paragraph 
averred. On the contrary thereof, he avers the fact to he that said 
Osceola ( . Oreen did not have any vested right, title or intere-t 
m or to said Rosedale propertv. or any part or portion thereof, nor 
to the proceeds arising therefrom, nor could he properly dispose 
theieof h\ his last will. or otherwise however 

Tin"' defendant -talc- Unit :it or about the lime of said tiim-iu-- 
iion between -i.i.l O-cenla (\ (own on,! -aid Thomas K W,„„„ 
this defendant was -elicited l.y said Ospenl,, C. Green to unite in a 
I 00 ' 1 I.' 1 cojiveyanoe of (lie |>rojier(y. along with the other heir--,it- 
law of -tin! Ann Green. deceased. hnt this defendant exnre-slv <V 
Chue,! so to do and he i- advi-ed that other of said heirs-at-law 
also SO dec■lined, whereupon -aid Osceola C. Green td.vsicallv de¬ 
stroyed said proposed deed of conveyance, and which he had caused 
to he prepared in that behalf. and which had contemplated the 
joni'.cr therein ol this defendant as party grantor therein; and said 
O-eeola ( (own thereafter made no further effort to procure this 
defendant to unite m such deed, and the deed of conveyance to 
Naggaman apparently was executed hv O-ceola C. Green. Maria G 

Devore"x ; and Ann U Green, the other said heirs-at-law not join- 
ing therein. ' 

This defendant is not advi-ed a- to the value of the improvement- 
thereafter erected on the sub-division of the propertv in said nara- 
r0B -pi' 1 ,' I ' e p n<> ' ! I'o is advi-ed that nmol, of the pro,,- 

n_,S erty 1ms been -old and re-ohl to divers persons, as well sub¬ 
stantially improved. 
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,l ."' 'i'll in I- lliiil ,id Osceola C. (ireen in his will 

. ll !;l 1 "' 1 ; "< *•'«“ proceeds of the attempted sale of said 

IM.rtio" <d the hosedale property, as well also undertook to dispose 
ol the unsold portion thereof; that he a Is.ado separate disposi¬ 

tion ol I,.- own individual estate, and that, under the latter, this 

betpieathed specifically a seal formerly Iteloimiim 
to the "randlather of this defendant, and also hi- insignia of the 
Oiuer o| the < 11 .e 1111 .at 1 : hut he denies that said speeifie heouests 
in taxor of this defendant, or the aeeeptanee thereof hv him. 
piia I , to am this detendanl a- an acknoxvlcdoemcnt of ti 1 1«> 
III said Osceola (. (ireen in and to the said linsedale properlv. or 
111 iiiHl l<» 11 io prooceu- jirisinc; therefrom. 

'I hi- defendant can neither admit nor denv the a licentious 
contained in paratrraph twenty-three of the hill. and. so far a- the 

-ame arc or hereafter may become importa.. material Ik- rein 

nr insists upon strict proof thereof. 

'lie averments contained in pnramnph twentv-foiir 
' I the lull : except as to the filing of the certain answer therein 
'lotted to. and. on the contrary he a~ert- the fact to l„- that he 
lias a I xx ay- insisted that upon the failure of tin- rontip"ont re¬ 
mainder tn favor of said Oseeola C. (Ireen. namelv. marrinoe or 
'if the two named life tenants, survivor-hip of -ai l 
-(cola ( . (.reen and the exercise hv the latter of the elec- 
tton secured hv the term- of said will and codicil- of „ 
r . , S | '< ,' lf election passed to this defendant Me al-o 
•letues that said claim was not made known hv him to said Oseeola 

- 111; lifetime. .1. o„ the contrarv. he asserts . 

I'd to he that sill] Oseeola C. Oreen xvell knew that this defendant 
'' n ° •'< < jiiiosce hi his cljiiin <»l nhsohite ownership of 

'r pm|,ert i’ nn1 S*-' ,,ml nn,il t,1( ‘ lpippeniiin of the cortiiin con- 
nmencN iirnl condition contiiinod in snid will ;ind codicil- of \„n 

.reen. 'Ceased; and that this defendant’s position in that regard 
X as further and finally made known to said Oseeola 0. Oreen when 
this defendant declined to unite in the proposed deed of eonvevance 
He further says that in and hv the certain ati-wer filed hv him in 

on're.'i.-T'r N ?. 24 - 488 - in Sili ' 1 Paragraph referred to. he placed 
,0< ' "" "! Ies l"‘ , t "f said Hosedale propertv and it- 

proceeds, and he therein gave full notice to all parties concerned 
mCnding these complainants who were and are parties to said other 

, ,lle " f <•'<“" surviving life tenant 

-Mina h. (.reen. it was the right of this defendant, as also hi- i„ir- 
pos... to exercise the election in hi- favor and to take -aid property 
upon the term- and conditions in said will and codicils cental.1. 

->. hi- defendant admits the averments contained in paragraph 
twenty-five of the hill. 

r>8 ° , 2,i H .‘‘ 1,10 averments contained in para-ranlt 

txventy—ix of the Kill. 1 ' 1 

T, «'- <lofon«li.nt is willing that the account- of comnlainants 
m.i.x >e dttl.x stated in respect of the moneys in their hands ,-eprc- 
sentmy the proceeds of -ale of said portion of the Hosedale prop- 
utx. hut he dentes that tiny distribution thereof should o r prop- 
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erlv can be made or ordered under the terms and provisions of the 
will and codicils of Osceola C. (been. 

2<S. 1 his defendant denies the averments contained in paragraph 
twenty-eight of the bill, and, on the contrary, avers the fact to he 
that, under the terms ot the will and codicils of said Ann Green, 
deceased, and upon the performance by him of the certain condi¬ 
tions attached thereto, he is of right entitled to the proceeds of the 
sale ot the Rosedale property and to the unsold portion of said 
property in tee. and that lie has the right to assert his claim 
thereto in such manner and form as may he requisite and necessary. 

He denies the averments ot tact and legal conclusions con¬ 
tained in paragraph twenty-nine of tlie hill. 

And, tor further answer, this defendant says: 

lhat, under the terms and provisions of the last will and testa¬ 
ment. and the couicil- thereto, of the said Ann Green, hereinabove, 
and in the hill of complaint herein, referred to, the right of 
obi election or option to take the certain property therein re¬ 
ferred to and embraced in these proceedings; was first, pro¬ 
vided in favor ot said Osceola (A (Ireen, the same, however, not to 
become effective until the marriage or death of both of the Certain 
•ite tenant.-. Maria (i. Hevereux and Rebecca Ann (ireen. and being 
also then subject to the condition of payment bv said Osceola C. 
(ireen to each of lib sisters who might, at that time, he alive, in 
the sum of $1,000.; and that, in the event of said Osceola C. (ireen 
not accepting the property, said testatrix gave “the next choice to 
take the property on the same terms’' to her eldest son. George F. 
(ireen. this defendant. 

Ami this defendant says, that the said Osceola 0. (ireen departed 
this life on or about June 17. 1S0A, having thus predeceased both 
of his said two sisters. Maria (1. Devereux and Rebecca Ann (ireen. 
life tenants of the property as aforesaid, the said Maria (i. Devereux 
having died December «S. 1002. and the said Rebecca Ann Green 
having died May 21. 1908. 

Defendant further says that the right of election and option so 
secured by said will and codicils in favor of said Osceola 0. Green, 
under the certain terms, conditions, and contingencies therein and 
herein above mentioned, having lapsed by reason of the decease of 
him, the said Osceola 0. Green, prior to the time when said right 
of election and option became operative, namely, the marriage r 
death of said two life tenants of the property, the certain right of 
election and option to take the property upon the same terms 
•~>:>2 and conditions, thereupon, to-wit. upon the death of the 
Hist <>t said life tenants, namely, said Rebecca Ann (Ireen, on. 
to-wit. May 21. 1008. devolved upon and vested in this defendant. 

And defendant further says that, at all times, since the death of 
said Osceola ( . (ireen. June 1 i. ISO.), he has asserted his intention 
to exercise the right of election and option to take said property 
upon the certain term- and condition- attached thereto, as hereiii- 
aforesaid. when the legal time therefor should arise, namelv, the 
marriage or death of said two life tenant*; and that complainants 
have known the position of defendant in that regard, ce* July 
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since October :t0. 100:;. when thL defendant filed answer in a cer¬ 
tain <M|uit\ cause No. 'Jl.hSN. wiiercin the complainants herein 

were parties defendant, and wherein tiii> defendant thus, inter alia 
stated: 

This defendant further shows that said Last Will and Testament 
lurther provided that, in the event of the failure of said Osceola C. 
Oreen to elect to take the said property upon the happening <>f the 
contingency and upon the condition aforesaid, the right of elec¬ 
tion to take the sum', upon the same contingenev. terms and con¬ 
dition.^. was conferred upon thL defendant ; and defendant savs 
that, upon the death of Kehecca Ann Oreen. the said Maria O 
Dcycreux having departed this life, it is his right under the term- 
a “d provisions of the Last Will and Testament aforesaid, a- it i- 
also his purpose, to exercise the right of election to take said prop- 
eit\ upon the terms and conditions in said will contained. 

, defendant sa\s that, upon the death of said Lehecca \nn 

Oreen, the last survivor of said two life tenants, he caused appro- 
l’ n5,k * application mid tender to he made to Louisa K. X.»r- 
lnn ;iml lu Mary Imogen Lewi-, tliev being the only sisters 
°f. 1 h] ' defendant living at the time of the death’of said 
hehecea Ann Oreen. to pay to each the certain sum of $1,000. a> 
in said will and codicils thereto required as hereinaforesaid hut 
that each thereof thereafter refused and declined to receive or ac¬ 
cept the same. 

Aim! Ml defendmit -ny- lli:it. lie i- n<lvi-e<l l.v num.-el mill nreord- 
nifily over-. l.v ivmm.ii of tin- |>ivini-o- idm-e-iiid. tho certuin 

enihruced in tlio-c proceeding.-. „- well the «.-rtatn ..,. v - 

" r ''"'eMinents • ‘u rcof representing the Mile heretofore nnido ( ,f' :1 
I""' 1 1,1 Sil "‘ properly. Inive heroine Mini urp ve-lod in this defend- 
Miit: mid thut. therefore. complninmit- now Imld Midi propertv in 
trust for this defendant. 

This defendant is willing that the account- of slid complainant* 
may he referred for statement and settlement to the Auditor of this 
( nurt hut he avers that such amount as may appear due from said 
complainants upon such accounting, is properlv pavahle to this 
defendant. 

And Inning fully un-wered he prny- llnil the hill heroin ninv he 

m-", 1 , S ". ve " nlv 111 "f the accounting itfore.-nid. a.- to 

"hich latter he prays that it mav be retained. 

% 

Part;/ Defendant. 


Sol/nfor* toy naol I)> ft iidnnf, 

• ).»4 District ok Cou mria. .v.v; 

1. fienrge F. (Ireen. I icing fir-1 duly sworn, on outli -nv: that I 
have lead tile foregoing nn.-wor l.y me sul.-orilied mid know the 

eontents thereof: that the ..ter- and thing- therein -toted upon 

my own knowledge me true mid those -tnted u I ,«,n inforinntio,, mid 
belief. I believe to l>e true. 




Subscribed 


1908. 


WILLIAM A. GORDON ET AL., TRUSTEES, 
and sworn to before me this — day of 
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, A. D. 


5 

Notary Public. 
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Telephone House, Colum. 800 
“ Oh ice, Main No. 819. 

A. A. Hoeliling, Jr., 

Attorney at Law, 

14 It) E Street, Northwest. 

In re Estate of Osceola C. Green, Deceased. 

Washington, D. C., Dec. 7, 1908. 

E. 1). McKenney, Esq., Attorney at Law, City. 

My Dear Sir: 1 have blocked out, in the rough, a cross bill in 
the above litigation. heretolore cxjilaincd to you. 1 do not be¬ 

lieve the subject-matter of the controversy can be completely ad¬ 
judicated without a cross-bill, and while 1 do not recall that you have 
expressed yourself about the matter, it seems to me that we need 
aliirmative relief, and that we could not obtain same under the 
original bill 

In order to save time, 1 suggest that, at your convenience, you 
carefully revise both the answer, (copy heretofore sent you), and 
the enclosed draft of cross-bill, making such changes in either or 
both as to you may appear proper; and have same put in shape lor 
execution by Mr. (liven and liling. 

In view of the engagements ol both of us, it is a little hard to 
get together, but these two papers will give you the he 
53b of my views, and I have no doubt you can readily lick them 
into shape. 

1 am a little anxious to get the pleadings filed in the near future 
as I feel that 1 am hardly in a position to ask much further indul¬ 
gence from the other side, in view of the time that has now elapsed. 
Verv truly yours, 

‘ " A. A. IIOEHLING, Jr. 

Enclosure: 



•2338a 
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587 Exhibit A. A. H. No. 7. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27919. 

Ceokue F. Creen, Complainant, 

vs. 

William A. Cordon, and J. 11 olds worth Cordon, Trustees; Lou- 
i«;i K. Norton. Mar\ Imogen Lewi-. Easie (•. Caudill. Lou.-hy 
Quesenberrv, Alice Bruce, Rose Quesenberry, Ea.-tmond 1 . Cieen, 
and Louisa E. Cammack, Defendants. 


{ l oss-1) 1 1 (. 


Conies now Ceorge 1'. Creen, complainant, and, with lea\e of the 
court in that behalf first had and obtained, tiles this bis cross-bill 
against the complainants and the several other defendant*- in the 
original hill of complaint herein; and respectfully represents: 

1. That he i> a citizen of the Cnited State-, rcsioing in me Dis¬ 
trict of Columbia, and tiles this cross-bill in his own light, as lieie- 
inafter set forth. 

2. The defendant- are all citizens of the Cnited States, except as 
hereinafter set forth, and are all sued in their own right, except the 
defendants William A. Cordon and .1. lloldsworth Cordon, who are 
sued as trustees under the certain last will and testament, and two 

codicils thereto, of Osceola C. Creen, deceased. 
ddS The defendants last hereinabove named, and the defendant, 
Louisa I\. Norton, reside in the District of Columbia; the 
defendants. Mary Imogen Lewis. Rou-by (Jue.-enberry and Ro-e 
t^uesenberry, reside in the State of Virginia, and the last named is 
an infant over the age of fourteen years; the defendant, Alice 
Bruce, resides in the State of Texas; the defendant. Eastmond P. 
Creen, temporarily resides in London, England; the defendant, 
Louisa E. Cammaek. resides in the Stale of New York: end the de¬ 
fendant. Easie C. Candell. is the wife of Schomberg Candell, a 
subject of Creat Britain, and resides with her husband, in London, 
England. 

d. Osceola C. Creen. late a citizen of the Cnited States, domiciled 
in the District of Columbia, died in said District on June 17, 1895, 
leaving the defendant Eastmond P. Creen, his widow, and the de¬ 
fendant, Easie C. Candell. who is his only child and heir at law. 

4. Said Osceola 0. Creen died testate; his last will and testament, 
bearing date. February 8, 1892. and two codicils thereto, dated re¬ 
spectively. September 2. 1898, and June 7. 1895. having been duly 
admitted to probate by this Honorable Court holding a Probate 
Court, and are now' of record in the ollice of the Register of Wills 
for the District of Columbia; a certified copy whereof is filed with 
the original bill of complaint herein as Exhibit “A,” reference to 
which is hereby made. 
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5. By said will and codicils, (lie defendants, William A. Gordon, 
and J. Iloldsworth Gordon, were appointed executors and trustees, 

and they duly qualified as such executors, and have acted 
•>39 and i 11 are acting loth as executors and trustees under said 
will and codicils. 

6. That, since the death of said Osceola C. Green, his sister, Rosa 
R. Quesenherry, has died, leaving as her only heirs at law the de¬ 
fendants, Rons!>y Quesenherry and Alice Bruce, children, and Rose 
Quesenherry an only shild of Nicholas Quesenherry, a deceased 
son. 

Easie G. Gandell. the only child of Osceola C. Green, is married 
hut has no children. 

Eastmond I*. Green, widow of said (Dceola C. Green, has no dower 
interest in his estate, hut lias asserted a claim or lien against his 
estate under an agreement entered into between her and said tes¬ 
tator. 

That the original hill of complaint herein was filed. July 9, 
190<S, by the* certain trustees, defendants herein, as complainants, 
against all the other parties to this cross-bill, including this com¬ 
plainant as defendant, wherein it was alleged, in substance, that 
said Osceola C. Green was. in his life time, seized of a vested re¬ 
mainder in fee in certain real estate in the District of Columbia, 
known as “Rosedalc. subject to a life estate in his sisters. Maria G. 
Devereux and Rebecca Ann Green, (sometimes called Anna it. 
Green and sometimes Ann R. Green), both of whom survived him; 
and that his title thereto was acquired, as alleged, under the will 
and codicils thereto of his mother Ann Green, deceased, certified 
copy whereof is attached to said bill as Exhibit “F,” and reference 
to which i> hereby made. The hill further alleges that said Maria 
G. Devereux. died December 8, 1902. leaving no issue, and said 
Rebecca Ann Green, who was unmarried, died May 21, 1908; 
•>40 that said Osceola C. Green, on or about April 14, 1893, sold 
a portion of said Rosedalc. from the proceeds arising from 
which sale there subsequently came into the possession of the defend¬ 
ant trustee' 1 , under hi- will, the net miiii of $130.892.01. and there 
a Do came into their | possession the unsold portion of said Rosedale; 
that said trustees have invested and reinvested said sum and paid 
the incomes arising therefrom to said life tenants and to the sur¬ 
vivor thereof up to the time of the death of the latter: that they 
hold said property and estate subject to t>e disposed of and dis¬ 
tributed by them, as such trustees aforesaid, under the certain terms 
and provisions of said will and codicils of said Osceola C. Green. 

The hill further alleges that this complainant, (defendant in said 
original hill), has asserted and asserts a claim of title to the fund 
so in the hands of said trustees, arising from sale of a part of said 
Rosedale. as well to the unsold part of said Rosedale, and which 
claim, it is alleged by said trustees, constitutes a cloud upon the 
title of said trustees in and to said fund and to said unsold part of 
Rosedale: and the bill accordingly prays, that this complainant be 
restrained and enjoined from setting up the certain claim of title 
aforesaid: that the court will interpret the wills of said Ann Green 
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and of said Osceola C. Green, and will direct said executors and 
trustees as to their duties in the premises: that it may he decreed 
that said executors and trustees have a fee simple title to the unsold 
part of said Rosedale. and an absolute title to the money part of said 
trust estate: and. further, that this complainant has no title 
*>41 thereto save as a devisee under the will of said Osceola C. 

Green: and, finally, that reference may he made to the Audi¬ 
tor of this Court to state the account of the said executors and trus¬ 
tees under the will and codicils of said Osceola (\ Green as to the 
fund arising from the sale of part of said Rosedale. 

And the complainant further shows that said cause G still pend¬ 
ing herein, hut the same 1 is not at issue. 

S. This complainant avers that, by the last will and testament and 
codicils thereto, duly admitted to prohate and record hv the Supreme 
Court of this Histrict of Columhia. on or about November 1*2. 1870. 
of said Ann Green, mother of this complainant, it was thus pro¬ 
vided : 

“Having put my son. George F. Green, in possession of that por¬ 
tion of land which I designed for him. and my daughter having 
all married except Maria Hevereux and Rebecca Ann Green, all ex¬ 
cept those two arc excluded from any participation in mv property, 
and when they may have married or died, t wish this proivrtv to 
go to Osceola C. Green, mv vounge>t son. upon his paving the Mini 
of 81.000 to each one of his sisters who may he at that time alive. 
Tn the event oi hi' not accepting the property. I wi'li mv eldest son 
George F. Green to take the property on the same terms. It i- mv 
wish, should he decline to take the propertv on the same terms, that 
the same offer he made to each of mv (laughters in the order of 
their respective ages that may he living at that time. Fpon all re¬ 
jecting it. it is mv will that the furniture, house and land that had 
been left to mv daughters Maria G. Hevereux and Rebecca \nn 
Green for their lifetime he -old for what it may bring and divided 
among mv heirs generally.’* 

A duly certified copy of said will and codicil of said Ann Green 
is attached to the original hill of complaint herein as Fxhibit * B.” 
for which reason the same i> not here again set forth at length, and 
reference to which said Fxhibit “R. G accordinglv. hcrebv 
made. 

>42 9. That the property embraced in and described by the 

extract and quotation last herein aforesaid, was and is the cer¬ 
tain tract of land known as Rosedale. and so referred to in all the pro¬ 
ceedings and papers in this cause. 

10. Th at sail i Osceola C. Green, on or about April 14. 189:5. .-it 
which time the certain MariaG. Hevereux ( widow) and Rebecca Ann 
Green, life tenants, as aforesaid, were both living and had not mar¬ 
ried. undertook to make sale of a portion of said Rosedale to one 
Thomas F. AVaggaman. for the sum of $158,000.: and he. there¬ 
after. executed and delivered a deed of conveyance therefor, the said 
life tenants uniting in the eonvevance 

11. That >aid O-ceola G. Green, as this complainant is advised, 
paid over the incomes arising from the investment of the certain 
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proceed* of sale aforesaid to the .-aid life tenants. Maria G. Devereux 
and Rebecca Ann-Green, so long as he lived; and. after his death, 
like payments were kept up and made by the executors and trustees 
of hi* will until the death of the survivor of said life tenants. 

12. That said Osceola C. Green died on June 17. 1805, leaving a 
la*t will and testament and two codicils thereto, as hereinabove 
averred in paragraphs three (3) and four (4) of this bill. and. hv 
tin' certain terms and provisions of said will and codicils thereto, he 
undertook to dispose of the proceeds of sale of said portion of Rose- 
dale. a s well also to dispose of the unsold portion of Roscdale: 
whereas this complainant avers the fact to he that said Osceola G. 

Green did not. then nor at any time, own the said property, 
548 or the money representing the sale of a part thereof, so under¬ 
taken to he disposed of by him. hut. on the contrary, he had 
only an inchoate privilege or option secured to him by the term* 
and provisions <>f the said will and codicils of Ann Green, deceased, 
to take the property upon, and not until, the marriage or death of 
the said life tenants. Maria G. Devereux and Rebecca Ann Green, 
upon making the certain payments to hi* sisters who might, at that 
time, he alive, a* hereinabove stated; whereas thi* complainant savs 
that said 0*eeoln G. Green died on June 17. 1805. thus pro-deceasing 
each of said life tenant*, said Maria G. Devereux having died Do 
comber 8. 100*2. and said Rebecca Ann Green having died Mav 21. 
1008. 

10. Gomplainant further states that, under the terms and pro¬ 
visions of the will and codicils of Ann Green, hereinabove referred 
to. the certain right, privilege or option in favor of said O*coola G 
Green, in respect of said Roscdale property, having lapsed hv reason 
of his death prior to the time when the right to exercise the same 
could become legally operative, namely, the marriage or death of 
said life tenants, the same right, privilege or option, in respect of 
said property, upon the death of the last survivor of said life tenant*, 
on. to wit. May 21. 1008, devolved upon and vested in this com¬ 
plainant. upon the certain terms and conditions of payment in said 
will and codicils provided, namely, the payment by this complain¬ 
ant of the sum of 81.000., to each of his sisters then living 
*>44 1 1. Gomplainant says that, at the certain time last herein 

aforesaid, the defendant. Louisa Tv Norton and Marv Imogen 
Lewis, were his only living sisters: and that, in performance and 
satisfaction of the certain terms and conditions of payment, so con¬ 
tained in the will and codicils aforesaid, this complainant, upon the 
death of the last survivor of said life tenants, caused appropriate ap¬ 
plication and tender to be made to said Louisa Tv Norton and to Mary 
Imogen Lewis, to pay to each the said certain sum of $1,000., as 
in said will and codicil* thereto provided and required, hut each 
thereof, thereafter, refused and declined to receive or accept the 
same. 

15. Gomplainant further shows that the defendants. William A 
Gordon and J. TToldsworth Gordon, trustees, during the vears and 
certainly since October 00. 1000, (long prior to the death of the last 
survivor of said life tenants, on May 21. 1008,) have had full know!- 
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intention an j»///poso of this complainant to 

l' 1 -, 1 "- l" '' ikw .... in reaped of s.ii.1 Ruckle 

plnperlv. suit! the fund arising from Ihe corn,in silo nni.lo of a pari 

f '''" . T'"' v ! 1 1,1 'inn urnler H, c oerlain will an,I cn.lioils therein 

In OS, 1,1. when he II.no therefor si.arise. ..ly. ihe marriage 

'• ''" Il V'.'"" 1 *' mill, that m, sai.l Ootoher :i0 190:1 

to- cninplainani hie,I answer in a oerlai,.. suit. N,, i>4 IKK 

,v l "; '^'h'lnlanl. Mas.. I*. Green, as eomplainant' 

ngiiinst the other parlies In this suit, in, In,liny this complain 
• ml an, I sin] trustee-. as defendants. In enforce a certain claim 
„ hen assert or] hy her upon said Rose,lale prnpertv. as well 
*h‘laveil frn"i sal,I sale of a part thereof the same being 
'•>,,1 opni, an a lone,I cmilract rna.le between s.i.l Kastmond V 
"■<■<'0 an,I said Os-enla C. Green, hv which, a- allccd -he was m 

ifc' , hn, r'l'n ° f ■■ 7 ° """" h "'*■ torn,'of 'her na'.nral 

, h payments she alleged ha,I ,,„t hoc, kept -inoe II o 

: '■■■',Ih /''d Osceola C. Green: an,I -ho olaimo.l the riiht "“Jet, 

;; ,l "'••‘•'T 'lint "-e same eon-li/nted a par, of ,. 

v »n,l estate of sanl Osceola C. Green: an,I that, in -ah! an-we,' 
p 1 J, P 1na l lt t,n,s * nmo, »^ r °thor things, stjitod: 

In- uofoiulant fnrtlipr shows th.it s ; ,id T. ; ,st Will ;iwl TcHnment 
III her provided that, in the event of the failure of -aid O-eeok 
O Green to eleet to lake the -aid property upon ihe happening of 
’ itingcmy ntnl upon the conditions aforesaid, ihe ri-dit of 
election In lake the same, upon the same commence, term and 
'".dil,was conferred upon lids defendant, and defendant siv- 

Rebecca \nn Green, the said Maria G iVv- 
' ' • ' IIV, "7 "d>",-ted this life, il i- Ids right under the term- and 

provision- of the has, Will and Testa.ment aforesdd. as i, j- ", 
hi- pur,mse. In exercise the rid,I of election to take said proper!, 
upon the terms and conditions m said will contained ” 

IP. foil,plan,an, further says that notwithstanding the premi-e- 
. fnresaid, Ihe defendants here,,,. William A Gordon and ,T Holds, 
uorih Gordo,, trustees, not only deny the claim of complainant in 
and I,, the certain fund ansi,,,, fro,,, said sale of a part of said R,,-e- 
.1, and to the unsold par, of -aid property, as aforesaid, hut have 
filed the original hill of complaint herein against him and others 

- rn J." " "‘’ ,l '"V" 1 '! '"M'-iji" mid enjoin this complainant 

ft out asserting his claim of title thereto, upon Ihe allegation 

fondant triUees "P°" •»'«* said de- 

17 This complainant further -hows to (he Court that hv the 
allegation- of the original hill of complaint herein, il appears that 

« "'" r P—ion the -um o'f 

" <M I"' 1 "'oeds arising fro,,, ihe sale of the certain portion 
•I Rose,laic, a- aforesaid and that they have invested and reinvested 
o same, /paragraph 11 of the hill:) and that since the death of 
the surviving life tenant. (May 21. 1908.) said defendant trustees 
have elite,ed into possession of ihe unsold portion of said Rosedale 
and now hold the same, (paragraph 19 of the hill:) and that said 
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defendant trustees claim that they hold both said fund and said 
property subject to the provisions of the will and codicils of said 
Osceola C. Green. 

1<S. this complainant is advised and accordingly so avers, that he 
i>, in equity, entitled to pursue and claim the proceeds arising from 
the sale of said portion of said Rosedale, so now in the possession 
of said defendant trustees, treating said fund as representing the 
property from which it was derived: and that he is entitled to an 
accounting from said defendant trustees in respect thereof: and, 
further, that he is entitled to an accounting from said defendant 
trustees in respect of the unsold portion of said Rosedale, the same 
having been in their possession, as admitted by them, continuously 
since May 21, 1008. 

l*h Complainant is further advised and accordingly so 
avers that he is entitled to the decree of this Court, adjuding 
that, under the terms and provisions of the will and codicils of said 
•hin Green, and under the premises aforesaid, he is the rightful legal 
owner of the certain fund arising from the sale of a portion of said 
Rosedale. as well also of the unsold portion of said Rosedale: and 
further adjudging that said defendant trustees turn over to him such 
amount as shall appear to he properly due and payable by them upon 
such accounting, as aforesaid, as well also, to turn over and deliver 
to this complainant the unsold part of said Rosedale. 

\\ herefore premises considered, and being without adequate rem¬ 
edy at law. complainant prays: 

1. That process may issue to each of the defendants herein, re¬ 
quiring them to appear and answer the exigencies of this cross-hill, 
hut not under oath, answer under oath being hereby waived: and 
that guardian ad litem may he appointed to appear for and defend 
the interests of the infant defendant. Rose Quesenberry. 

-• That it may he decreed herein that complainant. George F. 
Green, has a fee simple title to the said unsold part of Rosedale, and 
an absolute title to the moneys and fund arising from the sale of 
a part of said Rosedale: and that it he further decreed that the 
said Osceola C. Green had not. during his life time, nor have the 
defendant trustees, representing (he estate of said Osceola C. Green, 
any title thereto. 

• >. r l hat a reference he made to the Auditor of this Court. 
•>4S to take and state the account of said defendant trustees in 
respect of the fund arising from the sale of part of said Rose¬ 
dale. and of the unsold part thereof, now. and since May 21. 1908. 
in their possession. 

4. I hat upon the final ascertainment and accounting a-> herein 
last aforesaid, said defendant trustees be directed to pay to this 
complainant such sum and amount as shall appear therefrom to he 
justly due and owing by them to this complainant: and. further, to 
surrender and deliver to this complainant said unsold portion of said 
Rosedale. 

A. That complainant may have such other and further relief 
herein as the nature of his case shall require, and as unto the Court 
mav seem meet. 


£*- 




280 


GEORGE PEATER GREEN ET AL. VS. 


ft. The defendants to this bill are: William A. Gordon and .f. 
Iloldsworth Gordon. trustees; Louisa K. Norton; Mary Imogen 
Lewis; Easie (L Gandell: Eou.-bv Quesenberry; Alice Bruce; Rose 
Quesenberry: Eastmond 1*. Green: and. Louisa E. Cammack. 

Colli phu no nt. 


Solicitor* for to in phi t no nt. 


District ok Con '.m hi a. 

I. George E. (ireen. being first dulv sworn, on oath. sav. that I 
have read the foregoing cross-bill by me >ul»-cribed and know the 
content- thereof : that the matter- and thing- therein stated 
• >4lt of my own knowledge arc true, and tho-e -tated upon infor¬ 

mation and belief. I believe to be true. 


Subscribed and -worn to before me the 
100 -. 


dav of 


. A. D. 


A otorif l*o hiic. 


:*:»( i 


Lx iiip,it A. A. II. No. N. 


This Indenture made this — day of .lanuary in the year of our 
Lord Eighteen Hundred and Ninety-one. between Maria Devereux. 
Rebecca A. (ireen. (ieorge E. (ireen and Maria D (ireen hi.- wife 
all of the District of Columbia, and Mary I. Lewi.- <>f the State of 
Virginia, parties of the fir-t part, and ()-ceola <\ (ireen of the 
District of Columbia party of the second part. 

Whereas Ann (ireen. deceased, by her will dated on the Eleventh 
day of November IN.>N and a codicil thereto dated on the twrifih 
day of August 1 M>7. which will and codicil arc duly recorded in Rit> 
Office of tin* Register of \\ ill- for the Di-trict of Columbia in \\ ill 
Book No. 11. folio :*»7C*. devi.-ed all the residue of her real e.-tate 
to her daughters Maria Devereux and Rebecca A. (Ireen during 
their lives or until marriage, with remainder to her son Osceola 0. 
(ireen subjected to certain payments to be made by him to bis sisters, 
and with a provision that in the event of -aid Osceola C. (ireen 
declining to take said property charged as aforesaid, the privilege 
of taking the same should be extended to tin* tc.-tatrix* other children 
in the order named in said codicil. And whereas said Osceola C. 
(ireen has elected to take said real estate upon the terms of said 
will, and codicil—And whereas said Ann (ireen left as her heirs 
at law, her children. Maria Devereux. Rebecca A. Green, Louisa 
I\. Norton, Mary I. Lewis, Elizabeth R. Quisenberry, Alice G. de 
Yturbide. George E. Green and Osceola C. Green—And 
o.l 1 whereas the said parties of the first part desire to convey all 
their interest in the residue of the estate of said Ann Green 
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deceased unto the said Osceola 0. Green upon the trusts hereinafter 
at large set .forth, free from, and extinguished as to, any and all 
interest or right whatsoever, vested or contingent, which they may 
have, or he hereafter entitled to have in said residue, or which could 
he a charge thereon. 

Now Therefore this Indenture witnesseth that the said parties 
ot the lirst part in consideration of the premises and further the 
sum ot live dollars to them paid by the said Osceola C. (ireen at 
and bet ore tin* sealing and delivery of these presents the receipt 
whereof is hereby acknowledged. Have granted, bargained, sold, 
aliened, enteolled. released and conveyed, and Ho by these presents 
grant, bargain, sell, alien. enteoH. release and convev unto the said 
Osceola (\ (ireen. his heirs and assigns, all their interest in the 
residue of the estate of which the said Ann (Ireen died seized, and to 
which they became entitled under and by virtue of the provisions of 
the will ot said Ann (ireen and the codicil thereto (excepting how- 
e\ci a pait <d a tract <>| land in the Histrict <>t Columbia known 
as “Uosedale and heretofore conveyed by the heirs at law of said 
Ann Oreen unto (iertrude M. Hubbard)*. To Have and to Hold 
the same unto and to the use <>f the said Osceola C. (ireen, his 
heirs and assigns, free from, and extinguished as to. any and all 
interest or right whatsoever, vested or contingent, or charge there¬ 
on. which they may have, or he hereafter entitled to have 
">•">*2 therein—In Trust to permit the said Maria Hevereux and 
Rebecca A. (ireen to have possession of and use the same 
until the sale hereinafter provided for. and upon the further trust 
to sell tin' same or any part thereof at such price and upon such 
terms as to him. the s;ii< 1 Osceola ( . (ireen. mav seem proper, and 
the same convey in fee simple, to the purchaser or purchasers, who 

shall not he liable for the application of the purchase money_ 

And the proceeds of such sale or sales, after payment of the proper 
expenses incident to such sale or sales, invest and re-in vest: and tho 
income arising from said investments pay unto the said Maria 
Hevereux and Rebecca A. (ireen during their lives—And upon the 
death of said Maria Hevereux and Rebecca A. (ireen dispose of the 
principal of said investments in the manner provi< led in the Will 
and codicil of said Ann (ireen as to the residue of her estate. And 
upon the further trust that in the event of a sale being made bv 
the said Osceola (\ (ireen. of a portion of the estate hereby conveyed 
then in his discretion t<> apply such portion of the proceeds of such 
sale as he may deem proper, for the preservation and repair of the 
part thereof unsold. 

In Testimony whereof the said parties of the first part have here¬ 
unto set their hands and seals on the day and year first above 
written. 

Signed, sealed & delivered in the presence of— 

MARTA DEVEREUX. [sevl 1 
REBECCA A. GREEN. [seal.] 

[SEAL. | 
[seal.] 


30—2338a 
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District of Columbia, To mt: 

in ;iih1 tor the said District do hereby certify that 


M « . --v . ' v» 11mm 

aria Devereux. Bebecca A. (oven. (ieorge F. (oven and Maria 
D. (oeen his wife and Mary I. Lewis partie> to a certain Deed l>ear- 
date on the da\ of January A. D. 1891. and hereto annexed, 
personally appeared he fore me in said District the said Maria De¬ 
yereux. Bebecca A. <ireen. (ieorge I', (liven. Maria I>. (liven and 
Mary I. Lewis being personally well known to me to he the persons 
who executed the slid Deed, and acknowledged the same to he their 
act and deed, and the said Maria D. (oven being bv me examined 
privily and apart from her husband and haying tlie Deed aforesaid 
fully explained to her acknowledge the same to he her act and deed, 
and declared that she willingly signed, sealed and deliwivd the sime! 
and that she wished not to retract it. 

<liven under my hand and ollicial seal this — day of January 
A. D. 1891. 
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Opinion of the Court. 
Filed March 21. 1911. 


****** * 

I bis is a hill by trustees under the will of Os-eola C. (Ireen. asking 
for instructions of the Court a< to the disposition of trust funds in 
their hands and for the construction of the will of Ann (ireen. the 
mother of said Osceola, the construction being required to enable 
them to properly administer their trust. There have been answers 
and replications. Testimony lias been taken before an examiner and 
returned to this Court and the case is now ready for a final decree. 

In 1858 there was in the outskirts of the city of Washington an 
outworn farm with an old and somewhat run (low’ll mansion-house 
ami outbuildings. It had been in the same family since tin* vear> 
immediatelx following the Devolution. I In* owner in 1N58 was 
Ann (ireen, a widow with two sons and six daughters, four of the 
daughters being unmarried. Neither of the soils was married at 
that time. In this situation of her affairs Ann (ireen made her 
will. By it she gave to her older son. (ieorge. "the front field*, 
to him. "his heirs and assigns, and in case of his deatli without 
issue, in remainder to my (her) other children surviving him.” 
To her younger son. Osceola, she gave "the new ground field”, this, 
likewise, to him. "his heirs and assigns, and in case of his death 
without issue, in remainder to my (her) other children surviving 
him.” All the rest of her estate she gave to her four unmarried 
daughters, by name, "during their single lives, to be held by all 
oi one of them who may continue single, tor their or her 
555 support, and should any married daughter be left a widow 
and destitute of support, it is my will that Mich daughter be 
thenceforth entitled, equally with the single ones, to a home and 
maintenance from such property as I may leave, it being my sole 
object to provide for the helpless of my children.” After providing 
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for the manumission of her slave* at a certain age, and forbidding 
their sale, to be sent further south, the will declared: “Should mv 
surviving daughters all marry then it is my will that the residue of 
my estate aforesaid Ik* equally divided among all my heirs/’ 
George was to be the executor. That was in 1858. In 1807, having 
already conveyed to George “the front field ", and all but two of her 
daughters having married she added this codicil: 

“Having put my -on George Green in possession of that portion 
of land which I designed for him and my daughters having all 
married except Maria Devereux and Rebecca Ann Green, all except 
those two. are excluded from any participation in my property, and 
when thev mav have married or died. I wish the propertv to go to 
Os( *eola C. (/reen. my youngest son. upon his paying the sum of one 
thousand dollars to each one of his sisters who may at that time he 
alive. And in the event of his not accepting the property, I wish 
my eldest son George V. Green to have the next choice to take the 
property on the same terms.— It is my wish should he decline to take 
the propertv on the same terms, that the same offer he made to each 
of my daughters in the order of their respective ages that may he 
living at that time, upon all rejecting it. it is my will that all the 
furniture, house and land that had been left to my daughters Maria 
Devereux and Rebecca Ann Green for their lifetime l>e sold 
55r> for what it mav bring and divided among mv heirs gener¬ 
ally/’ 

In 18f>8 die added a second codicil by which she gave to one 
of her married daughters. Mrs. Quesenberry. a carefully described 
lot out of the farm with the direction that one of the home buildings 
be moved on to it and somewhat improved. 

Ann Green died in 1870. and her will with the two codicils was 
duly probated in the same year. 

Neither of the two daughters named in the first codicil (one of 
whom was a widow) ever married thereafter, so that their estate 
wa- not terminated in that way. One of them Maria Devereux. 
died in 1002. and the other, Rebecca Ann Green, died in 1008. 
Osceola had died in 1805. but George did not die until after the 
decease of Rebecca in 1008. Great changes have taken place since 
the testatrix died. The city lias grown in the direction of the 
farm, and Cleveland Park, an important and beautiful suburb has 
beem built upon it The outworn farm has become an estate of 
great value. Many transactions have occurred which have been 
much discu-'c/i in argument, but the vital question relates to the 
construction that >hould be given to the will a> modified by the* 
first codicil. Did O-ceola’s right, whatever it was. die with him? 
lie attempted to exercise the right to take the estate, but the ques¬ 
tion is whether it could be exercised before the death of the life 
tenants, and whether the right did not belong to George who was 
living when the surviving life tenant died, and who attempted at 
that time to exercise it. It seems hardly necessarv to remark 
•».)< that the change- and transactions that have taken place since 
the death of Ann Green cannot be considered in determin¬ 
ing this question. The question is one of intention, to be gathered 
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fr"iii tlic lan-iimjic used. i n the 1 j u !,i ,,f tlio situation then existmj>. 
If Mrs. (»icei 1 1 1 :m 1 foreseen what has como to puss she 111 iLi 1 1 1 have 
provided diflerently. hut wo have no right to eonjecture what she 
Mould have done. We can only consider what she herself may 
<url\ he supposed to have eon-idered. She was dividing ui» her 
estate, not a very large one. among her children. She gave the 
finest part of it. to < ienrge. carving out for him the corner of the 
farm opening on two highways. She gave to (>-eeola a rimmed 
held hack from the highway, of relativelv small value, as the e\ i- 
dence shows, and afterwards by her codicil attempted to increase 
ns share to what -he probably considered a fair proportion. 1»v 
m " "'l' 511 xx;l ' ,( ‘ ! t “f the farm subject to the life estates ami 
the payment of the -urns named to his sister- who might he living 
at tin* end of the life estate-. It i- perfectly apparent that if there 
was an\ \alue in the farm alter the termination of tin* life estate-, 
that is. any value over and above the said charge-, she wanted 
Osceola to have it. She -ay- -he want- it “to go to Osceola It 
"as to . () I‘ the e.-tate. that together with “the new 

ground field. I hi- we believe to he the key to the true construc¬ 
tion of the will. I he suh-e<juent provisions to the effect that if 
Osc«*ola did not care for the farm upon those terms it should he 
offered to each of the other children in a certain order, applied 
only m the contingency of Osceola declining to take it which 
of course would mean that it wa- l.ardlv worth takhm „„ 
•>•>* those term- If there wa- any substantial value in the 
farm -uhiect to those charge-, of course Osceola would take 
it. lie was under no obligation to keep it. Ih* could -ell it the 

next day if he chose. Tf none of the children wanted it. it was to 

be sold and the money divided, in which ease Osceola or hi- heir- 

wo.,1.1 Begin- a.-nv will, the \,,w l„„kin u . a. il .. this 

'' ,nl Vl 7; -In.w ili.M Mrs. Green intended ... 

, , lii=* Halil l.. il depend 

7 "• " s '“'"Is Emanation „f the life estates. and n, 

■ ,V " »«••'.'• In".. In- lir.-iii.-li „r il„- family if he happened In .lie 
„rojl,, ; l.f,- ....n'l -,,y tl.nl If ,In„ l,,„l ho,-, 

, 1 11 'V; nM . ] ‘ :,xo ,MVn to have expressed it. W hen -he 

o"" P " provide for the offer l,oi„- to l„-r . 1..n-l,t,-.-s in „ H o 

-,,-„l., and George ootli ,l<>,-linoil. -lie <li,l <av it. SI,,. Sil j,| t j„. 

"he ‘‘. K ;/" f hor '’au-hters who nii-ht 

' 'ms -'I ptiil ln,„- Il -he lm,I mount tlnit. in iho ,-,f 
O-oonln. would -he no! lmve -ml il? Tin- ...<ti.il i- not drawn 
J'.t , the s,tine fnnnl.nr.tv will, 1,-,.,,1 terms ns her will, ft 

Waldo,-,, meats \ hen -ho -„ys -ho want- the farm 
O.-coohi. mnl ,s thereby sivtnsr him nn addition to his share in (ho 

g' tlt r f •■‘"'•'■V 1 e>-.v,.. S,-tiled ii hv hor will, i, -oom n,-„!,.,Mo 

-10 into," o,l him to have iho whole title -nhieet to Iho life o-talo- 

r . . 1 tt l- i ontem’e' in helm If 

.... fho life'os^ think Z In Jn 

would he to defeat (ho intention of the testatrix which.'we 
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•27. Demurrer of ilefeiulnnU Oeorge [’Inter Green, et nl.. to second 
supplemental bill. 

Stipulation ot counsel withdrawing demurrer, etc 

29 Answer of defendant- George Plater Green, et al to 
>ceond supplemental bill 

•SO. Replication. 

•il. Motion of defendnnts (ieorne I’luter Green, et nl.. for lenve to 
amend their answer. 

•»2. Order granting leave to so amend. 

• >•>. Depositions for complainants and exhibit-. 

• U. Depositions for defendants and exhibits. 

• >•>. ()pinion of Court. 

:'.ii. Decree of the Court nnd n|.|.eni of defendnnts noted thereon 
hied April 24. 1911. 

• *>.. Memorandum ot tiling of appeal bond (costs). 

A. S. WORTIIIXGTOX. 

P. D. MclvEXNEY, 

A. A. IIOEIILIXG. Jr., 

Attorney# for Appellants. 

Mr tlHO'il I((l)l III . 

June 22. 1911.—Time in which to tile transcript of record in Court 
ot Appeals extended to and including the 25th day of August. 1911. 
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Supreme Court of the District of Columbia. 


I x ited States of America. 

District of Col tun Uni, ##: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia,, hereby certify the foregoing pages numbered from 1 to 
597, both inclusive, to be a true and correct transcript of the record, 
according to directions of eoun-el herein tiled, copy of which is 
made part of this transcript, in cause Xo. 27919 in Equity, wherein 
William A. Gordon. Trustee, et al. are Plaintiffs and Louisa K. 
Norton et a Is. are Defendants, a- the same remains upon the files 
and of record in said Court. 

In testimony whereof. 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 25th day of August, 1911. 

| Seal Supreme Court of the District of Columbia. | 

•J. R. YOUNG, Clerk , 

Bv ALE G. BUHRMAN, 

Am’t Clerk. 


Endorsed on cover. District of Columbia Supreme Court. Xo. 
2338. George Plater Green et al., appellants, vs. William A. 
Gordon et ah, trustees. Court of Appeals. District of Columbia 
Filed Aug. 25, 1911. Henry W. Dodges. Clerk. 
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IN THE 


^ourt of ^peals, j] strict of Columbia. 


OCTOBER TERM, 1911. 


No. 2338. 


(JE()ROE PLATER OREEN ET AL.. Appellant 


W ILLIAM A. (JORDON ET AL., Trustees. 


BRIEF FOR APPELLANTS. 


In so far as we care to add to the statement of facts in the 
brief for the appellees in this case it will he more convenient 
to do so in the course of the argument. There is scarcely any 
difference between us as to the facts. The assignment of 
errors which follows relates almost exclusively to questions 
of law. 
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Assignments of Error. 

I ho oourt helow erred : 


In holding that tin* interest mid estate devised l»v the lirsf 
todicil ot' the 1;i."t will of the testatrix Aim (Ireen. deceased, 
to her h»ii <>>ceola ('. (liven. in a part of the tract of land >it- 
natod in the District of Columbia known as Uosedale. which 
part wa> devised by said codicil to Maria Deverenx and LY- 
liccca Ann < liven for life or until marriage, was a vested fee- 
> *ni|>le interest, title and estate subject to the particular es¬ 
tates devised to said daughters Maria Devereux and Uehecca 
Ann <»reeli for life or until marriage. subject to certain 
inotiev payments to others ot the daughters of said testatrix. 


11 . 


Iti not holding that the interest and estate in said part of 
"aid tiad ot land called llosedale, so devised to said Osceola 
( • Dreen. either did not vest in him at all or if it did was 
diverted hv hi' death while slid daughters Maria Devereux 
and hehecca Ann Oreen were* still living and nnniarried. 


HI. 


In holding that the plaintiffs in this ease 
the last will and cod lei I s < 1 1 'aid Osceola ( 
a fee-simple title and interest in and to tin* 
tract ot land called Uosedale. 


as trustees under 
< liven now have 
said part of said 



In holding that the said trustees have an absolute title t 
the moneys, funds and securities now in their hands as suel 
trustees as the proceeds of certain sales (save the sale to (lei 
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trade M. Hubbard mentioned in these proceedings) and the 
increment thereof, of tlie said part of said tract of land called 
Rosedale, the sales referred to being those which were made 
by said Osceola (\ Oreen during bis lifetime. 

V. 

In bolding that the plaintiffs as said trustees hold the un¬ 
sold part of the tract of land called Rosedale and said 
moneys, funds and securities in trust for the uses and pur¬ 
poses specified in (lie la>t will and codicils of the said Osceola 
C. < ireen. 

VI. 

In enjoining these appellant-. their heirs, executors, ad¬ 
ministrators. attorneys, agents and assigns, from proceeding 
further with the action of ejectment in case at law in the 
Supreme Court of the district of Columbia No. d2.R>7. and 
from bringing any further actions asserting any claim to the 
unsold part of the tract of land called Rosedale or to the 
said funds, money- and securities (save as they may claim 
the same as devisee?* and legatees under the will of said 
< tsceola C. (ireen). 

VII. 

In not holding that the father of these appellant-. (ieorge 
V. (Ireen. at the time of bis death, had a vested fee-simple 
interest in said un-old part of-aid tract of land called Rose- 
dale. subject only to the payment of the sum of one thousand 
dollars each to bis two -i-ters. Mary I. Lewis and Louisa K. 
Norton. 

VIIL 

In not directing the trustees, appellees in this case, to pay 
to tin* complainants the fund in their hands as such trustees, 
being the proceeds oi the sales referred to in the foregoing 
assignment of error numbered 4. and the increment thereof. 
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ARGUMENT. 

These assignment „f error nil involve .1 single question- 

tlu* proper construction of the first codicil of the will of Ann 
(ireen. 

Ilefore considering tlmt f|neslion. reference will he made 

, ' pr,!m ‘ < l ll ^'i<ais which are discussed in the brief on he- 

° f ,l "‘ "PI H ‘ II,, <‘> in this case, and as to which the court 
'•clow expressed no opinion. 

Acceleration. 

I he hiw rcl.-itino t<» the acceleration of interests in re.il 
<-t;it(‘ is di»cii>s(Ml in :M Ani. Hue. of I>1. ; ,nd Pr.. 41S • > 
Wash, heal IVopert v. -tar page 3.”. and in I Jarman on 
Wills, star page |, is not deemed necessttry in this 

memorandum to enter into any discussion of this doc- 
'line. If real estate h devised to A for life, remainder in 
tec to I! il he survive A. and if he shall not so survive to C 
and his heirs, no -ale or arrangement entered into by A 
and I! while both arc living can in anywise affect 0's re¬ 
mainder. And il. in this case, bv the true construction of 
\nn (ireen - will her son Osceola took no certain interest in 
h’o-edale lexcept the tract devised to him directlv in the 
original will), unless he survived the life tenants, it would 

.. 1,0 I'easottahly clear that he and the two owners nf 

the precedent c-tate could not by any sale or arrangement 

, " >l " 00 " . . . I''"' «•"' the other contingent rentainder- 

1,1011 " f tlieir interest in the property. Otherwise every 
remainder, vested or contingent, would he at the mercy nf 
I lie prior occupants. 
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Estoppel. 

1 ^ I*! 1 of f'niiiwnation or Omission on the Part of 

George F. Green During the Life of Osceola C. 
Green. 


It i> a\erred in the Ihth and 24th paragraphs of tho 
original hill of complaint in this case, in substance, that 
(kmiilic F. Hr eon acquiesced in the attempted election hy 
t)'C('ol,i C. («reen. and that neither the plaintiffs nor any 
one (‘he to their knowledge knew that he made any claim 
to i!i<‘ contrary until he filed his answer in equity cause No. 
- 11 sw - in October. 1002 ( d. 0). Tn the corresponding para- 
graphs of the answer these defendants deny this averment 
and on information and belief aver that Oeorge F. Oreen 
uniformly ilighted that his brother Osceola’s right of election 
“depended upon the contingency of said Osceola C. Oreen 
'iving until tin* death or marriage of said Maria O. Devereux 
and Ann Tb Oreen. and that after the death of said Osceola. 
O Oreen -aid Oeorge F. Oreen uniformly insisted that said 
nght of election had passed to him it he should live until the 
marriage or death of said Maria O. Devereux and Ann R. 
t'feen (Id. 2 0. And in their answer tliev go on to aver 
that O-ceola well knew that Oeorge F. Oreen did not acqui¬ 
esce iu ln*s claim and that Oeorge F. Oreen s position in this 
regard was further and finallv made known to Osceola when 
Oeorge F. Oreen before 4 the Waggaman sale refused to exe¬ 
cute a certain proposed deed of conveyance (5d. 57). 

The only witness called to support this averment of the 
hill is Louisa T\. Norton. She testified that she thinks it 
was in 1 S.So when she first heard her brother Osceola say 
anything about his election to take Rosedale—that Osceola 
at that time expressed his intention to so take “to all of us.” 
This was 15 years after Ann Oreen’s death. 

And Mrs. Norton says that at that time “in talking about 
it among ourselves” all agreed that Osceola was to take it 
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* ■' 1 f pt ,,, H brother George, :i 11 <1 si i o goes on to say that 
she knew that they were all willing that Osceola should have 
it with the exception ot Mrs. Devereux and her brother 
t'oortic. “Mrs. Devereux sided with my brother George" 
1 1 * )• Gn cross-exainination she again said that Mrs. Dever¬ 
eux sided with her hrotlier George against all the rest of 
*^ ,rm * * that she meant there was some cjuestion as 

|M whether her brother Osceola or her brother George should 
have the property and her sister. Mrs. Devereux. sided with 
George OH ). In confirmation of thi> testimony from plain- 
,iMV °"' n ' vil, '^ s >> the testimony of Mr. William A. (Jordon 
,n ,,M> ‘‘fleet that as far hack as ISOS Mrs. Devereux. being at 
that time in consultation with her attorneys. Mr. Jeremiah 
M tDm, and Mr. Tloehling. began to scratch out in the re- 
'•'•ipt' "- Inch the trustees sent to her the words “under agree¬ 
ment with him** ( 07 ) 

1 idcss. therefore, the deed made in 1SSS to Mr-. Hubbard 
i " in support of the averment of the original bill 

under consideration, that averment is not only not proved 
bv the plaintiffs own evidence, but it i- affirmativelv -hown 
l‘ v tin* plaintiffs’ own witnesses that it is not true. The te-ti- 
niopv of these witnesses receives strong confirmation from 
the evidence on behalf of these defendants, showing that in 
January. 1 SOI. George F. (been and his wife refused to 
' 1 L 0 I the deed in evidence (2N0) prepared by Mr. William A. 

* 'Ot don. and that the name of Airs. T.ewis was erased from 
that instrument after -be had signed it. William D. Green 
niv- that lie told his parents that if they signed the deed it 
would practically give Osceola the property (140). William 
II. Green -ays that his mother after reading the paper said 
to hi- father: “George, you are signing away every right von 
ha\c here ( !•>.>). Zola G. Green alone makes the statement 
that he told his uncle that if his parents signed the paper 
it would practically throw his two aunts out of a home, and 
that tliev ( bis parents) would consider it if the property wa- 
put into tlie hands of a trustee (1(19). Taking this testi- 


4 



7 


t . 


i mny all together and allowing for the natural infirmity of 
lnmian memory after such an interval of time, it cannot be 
doubted that on this occasion Osceola learned that his 
brother Oeorge contested his claim of ownership here in¬ 
volved. 

Hut all this is immaterial. We are not required to show 
that («eorge 1*. Oreen asserted his contingent interest in 
Osceola's lifetime. The plaintiffs to prevent that interest 
from being set up must affirmatively show that Oeorge so 
conducted himself as to be estopped from claiming such con¬ 
tingent interest. That tliev have not only failed to do. hut 
they have proved the contrary, unless the alleged estopjiel is 
established by the Hubbard deed of 1888 (22). 

It is true that that deed was executed bv Oeorge \Oreen 
and his wife, and that after reciting in substance the pro¬ 
visions of the lirst codicil of Ann Oreen's will it contains the 
further recital that Osceola C. Oreen had exercised the right 
of election referred to in that codicil, but the instrument 
goes on to recite in substance that all the parties to the deed 
executed it for the purpose of conveying whatever interest, 
vested or contingent, they might have in the property de¬ 
scribed. It would be just as reasonable to contend that ( Isr- 
ola (Oreen and those claiming under him are estopped bv 
this instrument to deny that Oeorge I*, (ireen had anv in¬ 
terest in the land conveyed as it is to contend now that those 
claiming under Oeorge F. Oreen are estopped by it to set up 
any claim to the property. If the “election*’ by Osceola re¬ 
ferred to in the Hubbard deed had the effect now claimed 
for it. Oeorge f. (ireen had no interest whatever, vested or 
contingent, in the land conveyed to Mrs. Hubbard. Vet the 
deed to her extinguishes in her favor “any and all interest 
n r right, whether vested or contingent, which said grantors 
may have, or nun/ he entitled hereafter to hare, in said real 
estate. It is manifest that the draftsman of this instrument 
had in mind the very contingency which has happened— 
that Oeorge might have the right of election thereafter. 



lint iisule from all this, suppose that George F Green 
when lie executed the Hubhard deed, was of the opinion that 
hi.- brother Osceola then had the right of election claimed 
lor Inm now, and thought that he, George F. Green, had no 
interest in the Kosedale property except the part which his 
mother conveyed to him during her lifetime. That would 
lane I>eeii simply a mistake on his part as to his rights under 
an instrument of record in the probate court of this District 
O.-ccola G. Green and anybody who might claim under him 
bad the same opportunity of knowing what George F 
«•reel, S rights were that (ieorge F. ( been himself had.' 

Moreover, the evidence den..rates that in whatever 

o-ccula C. Green di.l after 1K88 in respect of the unsold por- 

l; "sedale he acted not up,.. supposed concession 

"" li "' l ,i,rl *"•“ l,I ««tlior (ieorge F.. but upon the inde- 

.. vuunsel whom he emploved to investmate 

llm title. W illiam A. Gordon. William K. Kdmonston. and 
Alahlon Ashford, one after the other, in bS!i-_> and IMG ..-no 

l " IM ' vri "oi opinions to the ellect that by the true 

construction of the codicil in ipiestion he then had the right 
lo elect In take Kosedale—that upon the mere announcement 

i . . . l "‘ "> '• | «‘>-l. he ... become the owner of 

1 !‘‘ ! ,ro ! K!rl - v MI,, J ect Ul 11 citarge of spoon in favor of each 

"I llls ull ° •“! living at the time of Ihc death 

"i 11 1 ;»o| lii> >i>icrs Mmia ;in<] lu*lic*cc;i (J>*> •>!;; •>!■,) 

When to this is added the fact shown by thcOMinmnv of 
.'lr-. -Norton that Imm about lSSA down (ieorge F. Green 
and Ins sister .Mrs. Dcvereux continuously denied the claim 
" " ,elr l "'° ,ller *Isceola in this regard and that in .human 
I MU. Osceola ipiarreled with his brother George bccau-c 
George and his wife would not sign the deed prepared hv 
'' '""don. it would seem that there could be no possible 
ground for the contention that the averment of the bill of 
complaint m regard to the ae<piies,-ence of George F. Green 
in the claims oi his brother Osceola is proved. 

I'mt defendants submit that this contention is put at rest 




l>y the cases of Brant vs. Va. Coal & Iron Company, 03 U. K.. 

335, and Crarv vs. Dye, 208 l\ S.. 515. 521. 524. In 
cacli ot those cases it was distinctly held that one who de- 
< fined that he had no title to veal estate was not estopped 
from asserting he had a title as against the person to whom 
the declaration was made, because that person had the same 
means ot miormation that were possessed hv the maker of 
the declaration. 

And in Crarv vs. Dye the court based its decision upon 
the additional point, applicable to this case, that the pur¬ 
chaser did not rely upon statements made to him by the 
owner, but had an investigation made by his own counsel 
and purchased upon the faith of their opinion that he was 
acquiring a good title. 

(2) By Acceptance of ( ertain Articles of Personal Property 
(IS Bequests under the Will of Osceola ('. Oreen. 

It is, of course, a recognized rule of equity that one who 
accepts benefits under a will may thereby preclude himself 
trom claiming his own proj>erty by the same will devised 
or bequeathed to another. But this doctrine is subject to two 
important qualifications. One is that it must be shown that 
the person accepting the benefit knew what his rights were 
and intended to make an election, and the other is that the 
doctrine is not one of forfeiture, but of compensation, so that 
the party receiving the benefit is required, if he claims his 
own property against the will, only to make good to the other 
beneficiaries the amount which he has received either bv re¬ 
turning it or having it deducted from that which he takes 

under the will. 1 his doctrine of election is verv fully dis- 

«- «. 

cussed by Pomeroy in sections 431 to 519 of volume I of his 
work on hquity Jurisprudence: and the qualifications of tin* 
rule above mentioned are stated by him in sections 467, 468, 
515, and 517. 

Some of the cases on this subject are the following: 





10 


III Medill r*. Snyder. ill Kans.. 15, it was held that one 
wlio had received a legacy under a will had the right. never¬ 
theless*. thereafter, to assail tin* validity of the will upon ten¬ 
dering hack what she had received. 

In the case of PeasIeeV W ill. 25 X. Y. Sup.. 040 ease in 
the Supreme Court intieiieral Term. First Department), the 
li.Liht ot a legatee who had received her legacy to content the 
will wa> denied upon the ground that she had not offered to 
return what she had received. 

In Watson /x WaCon. 12.S Mass.. 152. 155. three legatees 
under a will had received their legacies and then sought to 
i laim as their own property which the testator had under¬ 
taken to give to others. As to one of them who had returned 
hi" l<*.uacy it was held that he was not estopj>ed. 4'he court 
eitcs a nuniher of cases in which it has been held that a per- 
'on vv, ‘° apparently made an election, hut has acted in 
ignorance of hi- legal rights and without intending to elect, 
is not hound by his acts. 

Ill Vounjr rs. Young. 51 X. .). Kq.. 491, 499. it appeared 
tliat one Henry Young, who owned a farm, had made a bind- 
inii eon tract to give the farm to his son dacoh either hv a 
deed or hy his will. Jacob died before his father. The lat¬ 
ter. by Ins will, gave a legacy of $4,000 to Jacob’s daughter 
• ind heir at law. and hy the siine will devised the farm in 
question to other persons. Jacob’s daughter received the 
legacy and kept it lor three years, when she sought to recover 
the farm as successor to her father’s rights under the con¬ 
tract between her father and his father. It was held that she 
was not estopped by her supposed election, it not being shown 
that she acted advisedly and with the intention to elect. And 
it was aUo held that since she could restore the other persons 
in interest to their former position by returning the $.4,000 
die was at liberty to do that and take the land. The court 

>aid: “The doctrine of election is one resulting not in for¬ 
feiture. but in compensation.’ 

In Marriott r*. Badger. .1 Md.. 300. 311. „ legatee claimed 


his legacy and also claimed a certain slave hv title para¬ 
mount to that of the testator, who bequeathed the slave to 
another. It was held that as long as the legatee claimed 
both the legacy and the slave he had made no election: that 
the person to whom the slave was given could in equity com¬ 
pel an election: and that if he to whom the legacy was given 
took the slave he would he required to compensate out of 
the legacy the person to whom the testator had undertaken 
to bequeath the slave. 

In Davis r.v. Davis. 4<» Pa. State. d4’2, the testator devised 
to others his wife’s real estate and by the same will gave her 
certain benefits. It was held that by certain acts of hers she 
was not precluded from claiming the land, the court (per 
Strong. J.). saying: 

‘‘It is equally clear that nothing in the case shows 
such an (‘lection hv Mrs. Davis, after the death of her 
husband, to take the benefits given to her by his will, 
in lieu of the land, as will estop her. or those claiming 
under her. from setting up her title to it. She could 
not indeed take a benefit under the will, and defeat 
the devises given hv it. Hut there is no satisfactory 
evidence that she ever received the annuity be¬ 
queathed to her. or that she intended any act of hers 
to he an election between her inconsistent rights. 
There were none such, for the property devised and 
bequeathed was all hers without the will. Undoubt¬ 
ed Iv she desired that the land should be held as was 
directed by her husband’s will, hut she took no steps 
to confirm such a holding She may have been, and 
probably was. ignorant <>f her rights, as was doubt¬ 
less her husband, yet she seemed to have thought that 
some writing was necessary to assure the property as 
it had been devised, and this writing was never made. 
Tt was well said hv the learned judge of the Common 
Pleas, that to hold such uncertain proof and circum¬ 
stances as exi-t in this case, an estoppel effective to 
defeat a title to real estate, would he dangerous in 
principle, against the analogies and the policy of the 
law. and in the very teeth of the spirit of the Statute 
of Frauds.” 
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In McDonald r*. Shaw, 121 S. \V. Rep., 93o, 940. a case 

<lecideil in the Supreme Court of Arkansas in .Tulv. 1909 
the court said : 

I he h,*i>i> of tin 1 doctrine of election is that a 

l K ‘ r> °" i*—iniu* two inconsistent positions he 

caimni accept and reject under the same instrument. 

< 1 1 1 n <4 I* itzhugh rx. Herbert. 11 Ark., <>4. | It fol- 
o\\s theictore. that in case of an election a person 
<-;m lie required to give up that which is his own 
only m the extent that it is necessary to relieve his 
position of inconsistency.* J 

In Shown! ter > Widow r*. Showalter's Executor. 60 S. E. 
hep., the Court of Appeals of Virginia in 1008. in a case 
where wa> involved the question whether a widow had irrev- 
or;,,, ly ( ‘ ,0( * UmI ,n tnke under her husbands will so as to 
preclude her from renouncing, it was held that acts relied 
n P°n to constitute Mich an election must go to the length of 

showing knowledge of the facts and of the right to elect and 
intention to elect. 

Wc come then to tin* main question involved in this case. 

As to the Construction of the First Codicil of the 

Will of Ann Green. 

In tin* case of Clarke r*. Hoorn urn's Executors. IS Wall.. 

•>'*-. Mr. -Justice Miller, in delivering the opinion of the 
court, said: 

•Aery tew classes of (piestious are more frequent 

T .L v 0»o courts tin,,, the const.-,,c- 

J.. "' ,lls ; , lf 'V'V' "f eonstruction hud ,l„w n hv 

'!'« "mu- of I lie lushest eluimeter. or the authority 
f .tdjudoed eases could meet and solve these diffietd- 

■ ' such the number and variety of 

ll.ese opinions that every form of expression would 
seem to he met. Especially is this true of the ques- 
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tinii whether a vested remainder in interest is created 
alter a particular estate, or whether the first taker 
lias a fee simple or full ownership of the property 
de\ ised. And. in point ot fact, when such a ques¬ 
tion arises the number of authorities cited bv coun¬ 
sel. supposed to he conclusive of the case in hand, 
i" 'eiy remarkable. I nfortunately. however, these 
authorities are often conflicting, or arise out of forms 
o| expression >o near alike, yet varying in such 
minute shades of meaning, and are decided on facts 
«»r circumstances differing in points, the pertinency 
'►I which are so difficult in their application to other 
ca.-o. that the mind is bewildered and in danger of 
bciiiLi misled. To these considerations it is to he 
added that of all legal instruments wills are the most 
inartificial, the least to he governed in their construc¬ 
tion by the settled use of technical terms, the will 
itself being often the production of persons not only 
ignorant of law. but of the correct use of the laii- 
miage in which it is written, ruder this state of the 
science of tin* law. as applicable to the construction 
of Wills. It may well he doubted if any other source 
of enlightenment in tin* construction of a will is of 
much assistance, than the application of natural 
i*casoi, to the language of the instrument under the 
ILi 11 "Idrli may he thrown upon the intent of the 
testator by tin* extrinsic circumstances surrounding 
its execution, and connecting the parties and the 
property devised with the testator and with the in¬ 
strument itself.” 


In the subsequent case of Kobison v*. 
As\him. l--> I . S., 70",—another will 

tice Matthews, speaking for the court, said: 


Female Orphan 
case—Mr. Jus- 


' Ihit little aid. however, in such cases is to be de¬ 
nied tiom a resort to formal rules or a consideration 
of jiidu nil deteinunations 111 other cases apparently 
similai. It is a question in each case of the reasona¬ 
ble liiteipretation of the words of the particular will, 
with the \ iew of ascertaining through their meaning 
the testator’s intention.” 



14 


In Travel- c*. Pcinhardl. 20.', f. S.. tho Supremo 

< "ini. in allirming 11 10 decree nf (hi- court in that cum* _in 

"liirli n was -ought in Inivc the court Imlil tluit the ,. X pn-- 

'i" M '» 11 "'ll ""'IV or chil<l or children" ..Id |„. 

Mined | ( , 11icon "wife mid child or children"—-mid <loelining 
« ,v, ‘ '"''I' » <•'•">1 ruction to llml |>hniM*. idler referring m 
the rule of construction llml wa.- invoked in support of "the 

. .. 'In" the dominant idea in a ..mind 

>lxnil«l govern, said: 


" rill- general doctrine i- not conlrovcrtcil hut 
there are other curdinul rule- in the interpretalmn 
"! "'I.l“ "hull must he regarded. \| r . .|„-tiee Store 
-I'eakino f„ r this court, -aid that effect niil-t he given 
lo all the word- of a will. if. hy the rule- of law. ii 
can he done. Anil where word- occur in a will ihch- 
plain and ordinary sense is to he attached to them 
unie- the testator manifestly npplic- them in -ome 
^ I M I'Hjht <x Ill Wheal . -JO | 

"'"I .li'-vat rule in the exposition of 

• N '" 1 V 1 "' 1 Marshall, do which all other 

lilies must I,end. i- that the inleulion of the le-la- 
lor oxpre-ed in hi- will -hall prevail, provided il he 
co"-isie"l with the rules of law' , x /*,.// 

1 el - ( " s - I-nil'll/ rx. h'lii;/. :! Pel., dpi. :;77)." 


In I.im - I.-tate. 11 1 |*a.. | (decided in lOtlfS) (here 

"a- a dime,ion in a will that the residue of the estate should 
'»■ divided among the heir- of the testator “under and ac¬ 
cording to the intestate laws of Pennsylvania." Cnder the 
aws of that State a half brother of the testator took an inter- 

c-t in the pcr-onal estate, hut the real estate went to nephews 
and nieces. 

licean-o in the will the testator referred to his half-brother 
a- 111 - "brother." it was sought to have the court construe tho 
Will a- giving him a brother's share in the real estate Tn 
declining to do this, tho court said: 


tte agree with the counsel for the appellant that 
tnc intention of the testator must be sought from 
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the whole instrument, ami having thus i>een ascer¬ 
tained. must. l>e enforced. Canons of interpretation 
ami precedents are simply the means by which the 
intention of the testator is to be ascertained when 
his words are uncertain and equivocal. They can¬ 
not. however, be permitted to defeat the intention 
<*i a testator which is expressed in clear and un¬ 
equivocal language. In construing such a will, no 
aids to interpretation are needed and none should be 
employed. The will speaks for itself." 

The Supreme Court of Pennsylvania for a time adopted 
tlie rule that a devise to A for life icith rcnwimlrr to hi# 
rlnhlrr.n a ho x/iouhl xiirctve him gave the children an in¬ 
terest in the estate whether they survived the parent or not. 
Afterwards it felt compelled to abandon that doctrine. 
While the old decisions were in force a will was made by a 
testatrix who made a devise to a daughter for life with re¬ 
mainder to her children “her surviving." The court (in 
1 <J,,N > decided that the testatrix's intention should be held 
to be in accordance with the law as it then stood. Ihit it 
■said further: 

'It is quite true, as urged by the appellant, that 
wln'ii <1 judicial decision is rendered the law is not 
pro-unled to be changed by it. but to have been the 
"aine before as after, although the previous decisions 
made have been to a different effect. This is the 
general rule, but it is not to be applied in all cases 
without dlserim 11 latmu. On the subject of interpre¬ 
tation of wills it meets the cardinal and controlling 
ju ii iei|>le that the intention of the testator must pre- 
'nil- It i- undeniable that this principle had in 
certain classes of cases been so overlaid and hedged 
in I'.' arbitrary canons of construction as to become 
a subordinate instead of a dominant rule. As was 
-aid in Mulliken r*. Karnshaw. 209 Ha., 220. The 
want of harmony m the e<ises dealing with the period 
to which tin* words “then living or similar phrases 
in a will should be applied, arises mainly from the 
artificial canons of construction that the period in- 



tiMidod is presumed to he the death of the testator. 
1 lie canon itself grew out of the preference in the 
!‘ oll( \ v tJ '<‘ i * *" in all doubtful eases, for vested 
rather, than contingent interests. Like all artificial 
m/rs ,t l,ml /, (rn constant tcm/cnei/ to become 
on or In tear if fett, r. instmnl of a mere instrument for 
Un asm rtonrnn at of the testator* intent. The police 
of the later cases in this State, if not everywhere, is 
to get hack to the true rule of looking onlv to the 
actual intent. I here is no sound reason in the nature 
<>! things why the actual meaning of the person using 
tin* words should not he sought in the case of a wifi 
exactl\ as it is in the case <>t a contract. ' 

II"od es. Peiina. Society to Protect Children 
from Cruelty. 221 Pa.. 17 4. 

In Simpson rs. I rust Company. 112 X. V. Supp 270 

tin* eourt in holding the will void bc- 

* aU'c it vndaled the New York statute against pen .etui tic- 

said: ' 

W hen the language and intent of the testator are 
free from, ambiguity they cannot he changed bv n»n- 
st met ion. * * ¥ "If the primarv tenet laid 

' °wn ‘"f tin* gunianee of courts, which reuuire- 
them to ascertain the intention uf the te-tator i- to 
j‘'llH‘n*d to. it niu-t he observed, even though it 
l( ‘ ;| d < ,u the dot ruction of the te-tamentary act " 

N " i,l "’‘ lr '» i "" "f til.' Hum MCI- in xvlii.-li learned 

' h *' >i1 1 ji> 1 <—t expressions in a will hy con¬ 
i'"'"- M|> urhitrary rules iiU<-ii<lc< 1 | c , ho u|>plie<l only in 
where the language of a locator loaves his intention in 

• lonht is to ho found anywhere than in this very ease. This 
testatrix has provided in express terms that in a certain eon- 
imoency her property shall he sold for -what it may hring" 
and divided among her heirs generally. As to this direction, 
than which nothin}; could possibly he clearer, counsel for 
the appellees correctly suggest that the beneficiaries would 
lake the proceeds of the sale as heirs and not as legatees. 
Then they cite authorities to the effect that the courts in 
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construing a will avoid partial intestacy. Hence, they say, 
this provision should not he construed to mean what it says 
because in the event provided for it would be equivalent to 
an intestacy as to the property referred to. In other words, 
it the courts can prevent it a testator may not dispose of his 
property upon certain specified contingencies, and provide 
that if none of those contingencies shall arise he wishes to be 
considered as dying intestate. As to this clause of the will, 
just as to the main question in the case, counsel seek to ap¬ 
ply to a perfectly plain provision a rule that was intended 
to be applied only when the testator's intention cannot be 
ascertained from the language lie has used. 

It is contended on behalf of the appellants that the in¬ 
tention of the testatrix as to when the right of election in¬ 
volved in this case was to be exercised is just as clear as the 
other provision just referred to. providing for intestacy in a 
certain event, and that as to neither question is there any 
occasion lor resorting to rules of construction. 


Referring to our brief in the court below, counsel take up 
the substance of twelve "contentions' made by us in sup¬ 
port of the claim of these appellants, that by the proper con¬ 
struction of the first codicil of this will the attempt of 
Osceola (A (Jreen to accept the property disposed of in that 
codicil amounted to nothing because of his death while the 
two life tenants were living and unmarried. Each of these 
contentions is taken up and considered separately, just as 
counsel arguing for an accused in a criminal trial sometimes 
takes up each separate piece of circumstantial evidence, argu¬ 
ing as to each one that it does not establish his client's guilt. 

\\ e did not contend below and do not contend here that anv 

«/ 

one of the arguments which we advanced in support of our 
contention as to the construction of this codicil is conclusive. 
\\ hat we claimed below and what we assert here is that, 
taken altogether, they leave no room for doubt that when 
Ann Green wrote this codicil she intended that the right 
to accept or decline to take the property she was disposing of 
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should come into existence only when her two daughters. 

Maria Devereux and KcUvea Ann < Ireen. should inarrv ol¬ 
die. 

We agree here, as we agreed with opposing counsel in the 
nM,n U ‘ low - taking the will and codicils of Ann (Ireen 
together it h clear that l.y the lirst codicil she meant to deal 
"lily with that part of her estate which was disposed of in tin* 
original will l.y the clause beginning: “Item. All the rest 
"t my estate, real, personal and mixed. I give, devise and he- 
* 1 1 tent 1 1 to 11 iv single daughters, viz." and did not affect the 

devise in the next preceding item of the will to the testatrix's 
>on Osceola. 

Referring to the property which she disposed of l.y tliis 

codicil. the testatrix stmts ..in with the explicit statement that 

it' till her dim-liters hud married except Maria mid Rebecca 

Atm. nil j)l flux, hr,, rj-rln,Ini from n„,j pm/nb/io- 

'". "'-'I l""l‘"l,l. "„,l ,, },, ,, lhr ; i hoi; I 

/ Hiti/i . etc. 

I is carefully expressed exclusion from "nnij participa- 
110,1 1,1 t,u ‘ IM»<‘rty until the two daughters referred to >hall 

marry or die. of itself dilferentiates this particular will from 
any of those which are relied upon l.y adverse counsel in 
their brief. I hi< expression is not one which a lawver would 

U * llke, - v to u>t ‘- ,,nt i! * i ,l 't '"<d» an expression as a layman 
wmd.l use to convey the idea that nohody except the daugh- 
UMs Ifehecca Ann were to have any interest'if 

J,,IV k,IHl 1,1 t,l( ‘ ?»r«*lM*rty during the period referred to in 
the exclusion. 

It is ,1 rule of ..sense, tis well us „f hiw. thm it, 

stniin- ti will or ntiy other writing it is presumed, until the 
contrary appears. thm the writer of the instrument intended 

:l " l' 1 "' 1 - ,l "' wn ""- I.-mi somethin- Adverse eo,nisei 

il,v llelv . . . . Oiat the phmse in this codicil "nil except 

those two tire excluded from m,y piirtieipntion in ntv prop- 

r- V .r""\. . Aeeo,din- to their contention. 

tlie will is to he construed ns if it read: “Mv daughters having 
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•all married except Maria Devereux and Rebecca Ann Green, 
when thev mav have married or died 1 wish,” etc. The 
court is thus asked to violate a rule of construction applicable* 
to all writings, which needs no citation of cases to support it 
and which is second in importance only to the rule that the 
intention of the author of the instrument, whatever it may 
be. is to be found in the words lie has used. 

In the next place, when the testatrix says that upon the 
marriage or death of her daughters Maria and Rebecca Ann 
die wishes tin* property to go to her son Osceola upon his 
paying the sum of one thousand dollars to each one of his 
sisters who may at that time be alive, it is not only because 
she uses tin* word “when and the word “upon" that we 
claim that the interest here given to Osceola failed if he died 
in the meantime, but because die uses the expressions “n lim " 
they have married nr died, and "upon" his paying in con¬ 
nection with the phran* “to each one of his sisters who may 
be at that tinir alive." It would seem that language could 
not more clearly express the idea that the phrase “at that 
time means tlu* time when Osceola s right to accept the 
property and pay the money should come into existence. 

It i> easy enough, of course, to find decisions which bold 
that the word ‘‘when" in the connection in which it is used 
here will not of itself prevent the vesting of an interest before 
the time referred to by the word “when.” So decisions to 
the same effect may be found as to the use of the word 
“upon.*’ used in the connection in which it is used hen*, but 
no case so far has been found by u> or called to tin* attention 
of the court by our opponents in which these expressions are 
coupled with such a provision as is found here providing for 
the payment to be made to tbe persons who are the survivors 
of a class who may be “at that time alive.” Taking thi< 
whole expression, there can be no doubt that tbe time that 
the testatrix had in mind when Osceola was to have the right 
to take the property upon making the payments in (piestion 
would be immediately upon the termination of the preced¬ 
ing estate and not before. 
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Hut the testatrix goes on to say that in the event of 
Osceola not accepting the property she wishes her son George 
to have the next choice to take the property on the same 
terms, and that if George should decline to take the prop¬ 
erty and make the payments to his sisters the same offer 
should he made to each of the testatrix s daughters, in tin 1 
°rder of their respective ages, “that may he living at that 
timr." Now. when the testatrix says that the same offer 
shall he made to her daughters that may he living “af that 
• to what time does she refer? Manifestly, to the time 
when Osceola and George in their turn should have declined 
to take the property. Xo other time can possibly he referred 
to. To give those words any other meaning is not con¬ 
struction—it is destruction. And who can doubt that the 
phrase “at that time, when here repeated, refers to the same 
period as the same phrase which is found in the codicil a 
few lines above? 

So the right to take the property is given only to those 
°f 11,0 lighters “that nnn, hr living at the time referred 
to. Throughout their brief counsel eopiouslv use italics to 
enforce upon the court that the principal governing motive 

of this testatrix was to provide for her “helpless children”_ 

meaning her unmarried daughters. Yet they are forced 
to admit that as to her daughters the testatrix did not intend 
that any of them should have the privilege of taking this 
propery except those who should be living when Marin Pev- 
‘•reux and Rebecca Ann should both he married or dead. 
Mere again it is necessary, to sustain the contention of the 
appellees, to distort the expression “that may he living at 
that time, -o as to make the will read as though the tes- 
tatrix had said “that may he living when said Maria and 
Rebecca are both married or dead, provided that before that 
tune neither mv son Osceola nor my son George shall have 
decided to accept the property on the foregoing terms.” 

And as to the argument and cases relied upon hv our 
adversaries to the point that a construction which will pre- 
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vent the children of a contingent devisee from taking in his 
place when he dies before the contingency occurs, it. is to be 
noted that the testatrix in this case has clearly shown that 
\\ hen -he was writing the codicil she did not have her grand¬ 
children in mind at all. It is conceded bv counsel in their 
brief and was conceded by the court below that as to her 
daughter^ they could elect only if they survived till the 
determination of the prior estate. Tf they died before that 
time leaving children, the children took no interest or right 
of any kind under tho codicil in question. Why should the 
testatrix he held to have had a different intention as to 
the children of Osceola? TTis daughter, of whose existence 
S(> much is made by counsel for the appellees, was not born 
for four years after Ann Green died. Ann Green’s daughter f Hw.C 
when this codicil was signed had at least two living chil¬ 
dren—one ten years old and another five years old (72^. 

Hoes that human nature to which opposing counsel refer 
teach them that a mother loves her son’s children more than 
-he loves the children of her daughter? The reason the 
testatrix speak- of her who may be living at that 

time i- because -be has just been providing that the right 
<>f (dcction which she is giving shall arise when certain of 
her daughters -hall he married or dead. 

Resides, if the contention of the appellees is correct. Os¬ 
ceola could have mortgaged or sold or given away tin's re¬ 
mainder immediately after the death of the testatrix. TTi< 
creditors could have taken it. Whatever right he had. his 
child had none except what he chose to let her have. Con¬ 
ceive that a- soon as Ann Green died Osceola had elected to 
take the property and that then his interest had been sold 
by a judgment creditor. Then read the codicil and con¬ 
sider whether such a result was within the contemplation of 
the testatrix, who had such anxiety for the welfare of her 
helpless daughters. 

We repeat what we have indicated at the outset of this 
•argument: That we do not wish to be understood as basing 
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"iir claim ii.- to the prnjier construction of ibis codicil .. 

cm li of flic di Herein expressions ul.ove referred to sepnrsitelv 
'•-.i.v that. taking ill.nil together, us they must he taken. 

'"" I 11 .. . it- I" «hut Hu- in tl„. mind of tl„! 

l'—t;itfix front nil the language which -he lot- used in the 
eodioil. It I- impossible to ovoid (lie coiiehi-ion thnt (he idea 
Ihut she hud in her mind when she wrote it wus ilml her 

daughters Morin mid Rehccru would ill.. hove any rhdit 

,l "' l ,ro P orl .v until they should hotl, he murried or dead. 
;l "d ,hi " they should both he married or dead all her 

children were tin,, to have the right to lake the property in 
the order named, upon thru paying each of the daughters 

who should he „t that timr" the .-uni of one thousand 

dollars. 


1,1 their brief in this court adver-e ... cite innumera- 

authorities to the elleet that the devises involved in tho-e 
I''" 1 " 1,1:11 vested upon the death of the te-tator 

''"iitingent. under a general rule that where a will is 
ambiguous in that regard the court- lean to that construction 
tli.-i! will not suspend tlu» vesting of tl u > interest. 

. ,Im ; question in thi- ea.-e is not whether the inlore-1 
"I the children of the testatrix vested in them in the order 

named III thi- codicil immediately .. the death of their 

mother, hut whether she intended that that right -hould 
'am immediately upon her death or only when her datndi- 

Mlln;l 11,1,1 Rebecca Ann -1.hi both he dead or mar¬ 

ried. (.ranted that the contention of the appellee- on this 
-nhjeet i- right, the question would -till remain whether 
the miere-t thus given the children was or was not subject 
,,lv ‘’ !i ted by their death before the arrival of the time 

'' " " *" lnl ' p i1m ' property came into existence 

he ca-es are simple innumerable which hold that under 
provisions not unlike those which are under consideration 
here, an estate vests immediately upon the death of the 
testator, but will be divested by the death of the beneficiary 


I ' efn,, ° t,le lu»PI»onino of the event which is to give him the 
ri.uht oi possession. Ami frequently in construing sub¬ 
stantially the same language one court will hold that the 
interest vested subject to he divested, while another will hold 
that it l- altogether contingent. The only substantial dif¬ 
ference mem- to he that when* the interest is vested it is 
alienable or i> subject to attachment at the instance of cred- 
,lors - 1,1 t,n> ( ‘ J1S( ‘ the court is not called upon to determine 
whether the interest ut the children of the testatrix in the 
property in question was purely contingent or whether it 
voMrd in them upon the death of their mother, subject to be 
divested as to those who should not live to the time fixed by 
her for the exercise of their right of acceptance. 

()f ,l,( ‘ authorities which hold that a contingent in- 

tcrc-t subject to be defeated by the premature death of the 
devisee may nevertheless be held to vest immediately upon 
the death of the testator, we refer to the following: 

In Page on Wills, section bob. it is said: 


There is. however, a large class of cases which 
some courts class as vested and others as contingent. 
I h(‘s(> are cases where there are in existence person- 
who. by the terms of the gift, could take if the particu¬ 
lar estate were to determine at once, but who mav. by 
conditions subsequent, be incapable of taking if the 
particular (‘stale should determine at a future time. 
In this class of cases the usual contingency inserted is 
cither an express or implied provision that any of 
the beneficiaries who die before determination of the 
particular estate shall thereby be divested of all their 
interest in remainder, and that subsequently born 
beneficiaries may take; as where the estate is given to 
one for life and upon his death to such of his children 
a.- may be alive at the death of the life tenant. It is. 
in such cases, impossible to determine who the bene¬ 
ficiaries will be. until the particular estate determines. 
In nixes like tins, some nnt/iorities call the interest of 
thr children II rested interest . subject to he divested hi/ 
<i condition subsequent." 
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The same principle is thus stated in 24 Kim. iV Am. Kne. 
(2 ed.), *492 : 


“Intention ^i\crn>. lint it i- in all cases the inten¬ 
tion as expressed in tiie instrument creating the ex¬ 
pectant estate that is to Govern, and theretore it the 
Manuuaoe employed "hows an intention to postpone the 
vesting until the happening o| a certain event, it i> 
eontiniient. If. on the other hand, the lannua.ne 
shows an intention that such an interest shall ve-t at 
once, subject In 11 il n'rsf in t/ cu ii I in (j« n ("n , then the re¬ 
mainder is vested. 

21 Knfi. A: Am. Kne. (2 ed.). 492. 


This construction has hecn i^iven to devises of remainder- 
hy the Supreme (’ourt of the l nited States in two noted eases. 

In l)oe rs. (’onsidine. <> Wallace. h>S—one of the ease" 
relied upon hy adverse counsel here—Mr. Justice Sway lie. 
after saying that in certain cases a remainder vests in interosi 
as soon as the remainderman is m • ssi and ascertained, adds 
at paiie 470: 


“Yet if the estate is limited over to another in the 
event of the death ot the remainderman before the 
determination of the particular estate, his vested estate 
will he subject to lie devested hy that event, and the 
interest of the substituted remainderman, which was 
before either an executory devise or a contingent re¬ 
mainder. will, if he is m t ssi and ascertained, be im¬ 
mediately converted into a vested remainder. 


So. in MacArthur rs. Scott. 114 l . S.. 440. Mr. Justice 
(Jrav. at pajjc 4S1. after referring to certain jjit’ts in the will 
in that ease as beinu vested in grandchildren, says that the 
only effect of another provision that if a grandchild should 
die before distribution the children of such grandchild should 
take in his or her place, was “to divest the share of any 
orandchild deceased leaving issiu*. and to vest that share in 
such issue.’’ 

In the verv recent case of I line rs. Morris, in 218 U. S., 
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493,—a case which went up from this District— the Supreme 
Court, where a testator gave real estate to his wife for life 
'\ith remainder to his son Robert Edward and any other 
children that might thereafter he horn to him, with the pro¬ 
viso that if his wife should marry and no child of the tes¬ 
tators by her he then surviving, the property, after the 

uiles death, should he sold and the proceeds paid to other 
persons, said: 

•Technically, the interest (of the son) was a 
vested remainder subject to open and let in the tes- 
tatoi s brothers and sisters and to be devested upon 
the death ot Robert E. Mine and remarriage of the 
life tenant.” 

Property was devised to trustees to pay the income to testa¬ 
tor s widow for life, and on her death to pay over the same 
to the testator's children, the issue of any deceased child “to 
stand in their parent s stead and receive their parent's 

h )) 

are. 

It was held that the children took a vested interest, sub¬ 
ject to be devested by their dying before their mother. Ac¬ 
cordingly the executors were not allowed credit for a sum 
paid to a child who did not survive his father, but the chil¬ 
dren ot such child were held entitled to bis share of the 
estate. 

The court said: 

"The testator s clear intention was to postpone the 
possession and enjoyment of the estate by his children 
until the death of the widow, so that Dwight P>. 
Hooper had no right ot possession or enjoyment of 
any part of his share during his mother's life. It is 
not a reasonable construction of the clause we are 
considering, that the words ‘the issue of any deceased 
child refer only to the* issue of any child who died 
betore the testator. He is speaking of the time of the 
decease of the widow, the time of the final distribu¬ 
tion of the property, and the meaning is the same as 
if he had said ‘at her decease the trustees are to con- 
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vey the property to and among my children in equal 
proportions: hut if any child he then deceased, leav¬ 
ing issue. such issue an* to take* the share their parent 
would have taken if then living.' 

“It was the intention of the testator, not tnerelv to 
postpone the enjoyment of the period of distribution, 
hut to create a condition subsequent. that if any child 
died he I ore the widow, leaving issue, such issue should 
take under the will a substituted legatees. 'The case 
falls within that class of eases where it is held that a 
devise creates a vested interest determinable hy some 
future condition or contingency. Blanchard r*. 
Blanchard. 1 Allen. 22.’>. and cases cited. McArthur 
is. Scott. 11:1 l . S.. :‘»40. Hwight B. Hooper took a 
vested estate liable to he devested and defeated if lie 
died before his mother, leaving issue. lie could 
assign it. hut his assignee would take the estate subject 
to tin* same contingency. Putnam rs. Story. l.‘>2 
Mass.. 20."). I hum rs. Sargent. 101 Mass . .4.4 >. 
Neither lie nor the trustees could enlarge his interest, 
or defeat the interest o| his issue, in the contingencv 
which has happened, they arc entitled under tin* will 
to that shaft* of the principal of the fund which would 
have come to their father, if he had survived his 
mother. If the trustees purposely or negligently 
allowed I height !». Ilooper to appropriate a part of 
this. fund, it was a breach of trust, and they cannot 
charge it in their account against his children, thus 
defeating their rights and the intentions of the testa¬ 
tor.” 

Hodd rs. \\ iiish ip. 1 14 Mass.. 401. 

When there was a devise' to daughter of testatrix for life, 
llii'ii to her children should she leave any. if not. over to a 
church, subject to power to executors to sell three lots during 
the lifetime of the daughter—“whatever mav he left if anv 
shall he given to and divided among her children share and 
share alike, the children of a deceased child to take the share 
of a parent.” all seven of the judges held that a purchaser 
could not be required to take a title which included the in¬ 
terests of the life tenant ( who was over seventy-four) and her 
children and the church, on the ground that although the 
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general rule is that a devise of a life estate with remainder 
over on the death of the life tenant skives the remainderman a 
vested interest, the language of this particular will showed a 
contrary intention. And four of the judges held that even if 
the interest of the children was vested, it was subject to be 
devested should they die during the life of the widow leav¬ 
ing children, for hy the terms of the will the grandchildren 
would then take, and the rights of unborn persons could 
not he cut of! otherwise than hy judicial proceedings. 

Ilebberd r*. Lease. 107 App. Div., 425 (1005). 


Devise of residue to testator's daughter. If she died leav¬ 
ing a child or children, then to them—if she should die leav¬ 
ing a husband and no children, one-third to the husband, the 
other two-thirds over. There was no provision for the ease of 
her dying without leaving either husband or children. 

A majority of the court held that the daughter took a fee. 
subject to he devested if she should die after marrying, leav¬ 
ing a child or a husband. 

Two of the judges held that a< she did not marry there was 
an intestacy a- to tin* remainder after her life estate. 

Morehouse r.s. Morehouse. App. Div.. 250. 


Devise to trustees during daughter’s life, then to such 
grandchildren as shall then he living, hut if any of the said 
seven grandchildren should die before the 1 daughter, the 
children of such deceased grandchildren to take their parent - 
share. 


It was held that each of the grandchildren took a vested 
interest, subject to he devested by his or her death (with or 
without issue) before the daughter died. 

Two of the five judges dissented on the ground that the 
vested remainder of a grandchild would be devested only in 
the event of his dying nith issue surviving him. 

Cochrane i\ s*. Kip. 19 App. Div., 272. 



M his will a testator authorized his executors to partition. 
<hvide and apportion his residuary estate among his children 
living at the time of such partition and the issue of any child 
or children who had died leaving issue. There was an ex¬ 
press provision that if any child should die leaving issue, 
then the child or children (living at the time of partition ) of 
such deceased child should take in the parent s place. 

This last clause was held void under a New York statute, 
hut the rest of the will stood. It was determined that the 
testators children took a \ested interest, subject to he de¬ 
vested by death before partition completed. 

Henderson vs. Henderson. 113 X. Y.. 1. 14. 

Devise to two of testator’s children, with the provision that 
should either die without heirs capable of inheriting’’ hi> 
"hare should go to the survivor. 

Held to give them an estate in fee determinable bv con¬ 
tingency of death without children. 

Durfee vs. McNeil. 5,8 Ohio St.. 238. 

Devise in trust for wife for life, then to testator s surviv¬ 
ing children. It was held that this by itself would he con¬ 
strued as a gift to those of the children who should sur¬ 
vive the widow. Hut other clauses of the will clearly showed 
that the testator intended the shares of his children to vest on 
hi> death and it was so held. 

\ further clause provided that on the death of anv child 
hi" diare wa> to go to the surviving children. This was eon- 
'trued to give a vested estate to each child, liable to ho de¬ 
vested by his death before the period of distribution. 

Hoggs vs. Hoggs. HO Atl. Hep.. 1114 (New Jersev Ch 
1905) 


A devise to grandchildren, with provision that if anv of 
them should die after marriage, and without leaving a child, 
their interest should go over, was held to create a fee in the 
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grandchildren, subject to be devested if the grandchild 
should die childless. 

Hill vs. Terrell. 123 Ga., 49. 

A devise to sons in remainder, with provision that if either 
"I them should die without issue their portion should go to 
the survivors or their heirs, gives each of the sons an estate in 
■ cc. subject to he devested upon his death without issue. 
Daniel rs. Daniel. 10*2 Ga.. 181. 


I >e\ isc to grand-daughter, with remainder over to testator s 
children, in case she should die without issue 

Held to give the devisee a fee subject to he devested on 
her death without issue. 

Louisville Trust Go. r*. Maddox, 44 S. W. Rep.. (1.42 

Denso in trust to apply income to support of testator’s 
daughter and on her death without issue to pay two-thirds 
<>f the principal to certain nephews. If she died leaving issue 
they were to receive the fund. 

It was held that the nephews took a vested interest sub¬ 
net to he devested hv the death of the daughter leaving issue. 

“The contingency did not affect the vesting of the 
interests given. Tt was a possible event provided for 
by the testator which should operate to divest those 
interests. Tt was not a gift limited to take effect upon 
.in unceitain e\ent. It was a gift which the uncertain 
event might chance to defeat.” 

Stringer vs. Young, 83 N. E. Rep., 690 (Court 
°f Appeals N. Y., FebV 18. 1908). 

Devise to trustee for benefit of testator’s children “to he 

" held in trust by the said (trustee) for their sole and sepa- 

“ rate use upon the following condition and limitation: that 

“ is to sa >’ if eitlier of 11 iv children now in life or hereafter 

“ ,,orn shouW (]ie without issue living at the time of their 
“ death,” then, &c. 
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“Held, that the estate created for the benefit of the 
testator’s daughters was one in fee, subject to be di¬ 
vested upon tlie happening of the contingency speci¬ 
fied.” 

Maynard rs. (ireer. 50 S. K. Rep., 70S (da.. 
Dee., ’07). 

The foregoing case follows an elaborate opinion by Lump¬ 
kin. justice, in—- 

Hill rs. Terrell. 1:2:5 da.. 40. 


The character of a remainder after a life estate which the 
testator gives to his children who may survive the life tenant 
i> verv thoroughly considered in a note in 2-> L. lb A. (X. 
S.). beginning at page NN*. About 100 cases are cited in 
this note: in all of them except five, it is believed, it was held 
that the remainder was contingent. The live excepted cases 
are In re Seamen. 147 X. V.. 00 (which i> referred to on 
page S00 of the L. R. A. report): Xodine rs. dreenfield. • 
Paige. 544 (000): Parker rs. Ross. HO XL II.. 213 (002): 
Smaw rs. Young. 100 Ala.. 52* (*04). and Acree rs. Dab¬ 
ney. 133 Ala.. 437 (004). In all five of these excepted can’s 
it was held that the remainder was vested, but subject to be 
devested by tbe death of the remainderman before the termi¬ 
nation of the preceding estate. 

The language of this note and the principle involved in 
the cjises cited in it apply directly to this case because the 
codicil involved here in substance devises real estate to two 
of the testatrix’s daughters during their single life with con¬ 
tingent remainders over in a prescribed order to the chil¬ 
dren of the testatrix who shall live till the expiration of the 
preceding estate. 

Another aspect of the same question is even more fully 
considered in another note in the same volume (25 Tv. R. A. 
i X S.). 1045). The cases involved in that note are those in 
which the vesting of a remainder depends upon the time to 
which the contingency or the death of a legatee or devisee 
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without child or issue is referable. Idle general principle 
seems to be as stated in the syllabus of the case to which the 
note is appended, mi page 104o of the volume referred to, 
thus: 

A provision in a will that children of life tenants 
living at their death shall take their several parts in 
lee simple creates contingent remainders to the chil¬ 
dren until birth and vested remainders as children 
are born subject to divestiture upon death before the 
parent.’* 

I he following are recent cases in courts of last resort in 
the States, in which, upon full consideration of the authori¬ 
ties. it was held that the remainder involved was one that 
was vested but was subject to bo devested by the death of the 
remainderman before the determination of the preceding 
estate: 

Poultney rs. Tiffany. 112 Md., <>:>(), lidd. 

Dickerson r.s*. Dickerson, 211 Mo., 48:5. 486, 492. 
Holbrook r.s*. Smedley, NT X. K. Rep., 2811. 

Patrick r.s*. Patrick, 122 S. \V. Rep.. 1 oh (Court of 
Appeals of Kentucky, 1909). 

The opinion of the Supreme Court of South Carolina in 
Walker r.s*. A Iverson. 08 S. E. Rep., 900 (decided in 1910), 
contains an able ‘review of the authorities relating to the 
vesting of estates subject to divestiture and as to the case 
before it concludes: 

'Roth the master and the circuit judge seem to 
have based their conclusion in part, at least, upon 
the application of a test laid down in Kaber rs. Police. 
10 S. C., .588. for determining whether a remainder 
i> vested or contingent, to wit: ‘To impure whether 
the person claiming such remainder, being xni juris. 
could, by uniting with the owner of the particular 
estate, convey a fee simple title. If he could, such 
a remainder must be regarded as vested; otherwise it 
i> contingent.* Whatever may be said of the applica- 
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j »i 1 ity and reli;il»ility of tli.it test in ordinary eases. 

It is obvious that it Jm/s ii'hi n njiiihcil to tin case of •t 
/> nmimh r ir/nr/i is vested subject to a ilivcstimj cou- 
t m ffe nc >/. and also to tin* ease of a vested remainder 
to a elass some of whom are not in esse. That there 
an* such ve-ted remainder all the authorities are 
a Li reed. 

“ I he cases above eited fully illustrate the principles 
upon which this ease miM he decided. ()ur conclusion 
is that h’oxana took a vested interest, subject to he di¬ 
verted by her death before the life tenant, leaving no 
heir or heirs. Her interest, therefore, passed under 
the sheriff's deed, and she cannot recover." 


In 11fuh vs. bollock. <S() Atl. Hep.. !•>—a ease which wa** 
decided by the Court of Appeals of Maryland in .Januarv. 
HH1—there was a devise by a testator to two of his sons of 
certain real estate charged with the payment hv each of the 
two devisees to one Walter II. Cook of the sum of one thou¬ 
sand dollars upon tin* said Walter II. Cook arriving, at the 
a.ue of twenty-four years, provided he arrives at that age afvr 
the death of his said mother or if the said Walter II. Cook 
is twenty-four years of age at the death of his mother." 
Cook having died l>efore he reached the age of twenty-four 
years his children as his heirs at law filed a bill in equitv 
seeking to have the real estate sold to satisfv the charge. 

I hey claimed, under the general rule that interests in re d 
estate under a will are presumed to vest immediately on the 
death of the testator, and under certain other provisions <*f 
tin* will, that Cook s right to the money charged upon the 
land descended to his heirs upon his death. In aflirming 
the action of the court below sustaining a demurrer to the 
bill the Court of Appeals said (pp. 44-45): 


“ The question, therefore, presented hv this appeal 

is. W hen was the interest or estate taken by Walter 

TI. Cook under the will of Joseph W. II. Pollock to 

vest in him: that k did it vest in him upon th* 

death of the testator, or was it contingent upon the 

legatee arriving at the age of 24 vears 9 

* * 
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“O) As was said by Judge Pearce in Poultnev rs. 
I ifia 11 \. 112 Md.. (id.*; << Atl. 118: 'The question 
of when an estate shall vest m interest, where there 
is more than one period mentioned at which it would 
he possible tor it t<» vest, is one which has long per¬ 
plexed tlie courts, and in reference to which there 
has been Mich great diversity and confusion of 
judicial opinion that it would he idle to attempt to 
reconcile all the cases even in any one jurisdiction. 
I wo 1 undanieiital principles of construction, how- 
ex ei. have heen firmly established in all jurisdictions 
administering the principles of the common law: 
1 list, that the law lavors the earlv x'esting of estates 
and the courts will, as a general rule, where there is 
more than one period mentioned, adopt the earlier 
<>ne. il this does not contravene the actual intent of 
the testator or donor a- deduced from the terms of 
the instrument: second, that notirifhst,mdintj the 
pnfereun of the hue for early resting, the testuhtr 
•* tJ '<‘ "Iwolatr right to fix the period of 
resting at Jus pleasure/ ‘ and to make it depend upon 
o conttngrnci y. and when he has done this ,rith rea- 
sonntde certainty his wishes will prevail, and the 
estate will not vest until the happening of the con¬ 
tingency (Larmnur c.v. Rich. 71 Md., 309 (18 
Atl., 702). 

“Therefore, in interpreting the language of the 
testator used in his will, we are to he governed bv 
these fixed and established rules, and unless we find 
Jrum the language so used bv him that it was hi< 
intention to fix the period of the vesting of the estate 
upon the contingency of the arrival of the legatee at 
the age of 24 years, then we must fix the vesting of 
interest at the earlier period, to wit. upon the death 
of the testator. * * * 

"Ue think the language used by the testator 
dearly discloses the intent on his part to make the 
' estmg of this estate contingent upon the legatee 
reaching the age of 24 years, and thereby takes it 
I t of the rule above f/iven, and as the legatee died 
fe/We reach mu th,s a,je, the estate never' vested in 
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■} ''' ls0 |>erlm|>.-. to t| le facts of this case than any 

" Inch have been cited hy opposin,. connscl i- tint- state I 
in -d .human nn Wills, page *,sTJ. 

"in <in early case | Jolinson /•*. Castle. cit. Wincii. 
,S ^ ; M>-. HU. j.l. •_> J where ;i nwin devised a 

,< * n " In ■) 11 l |( ‘ lived tin* age ..f twenty-live j 11 •«1 
tn brother a certain >nm of 'monev; it 

ua> afreet I that im e-tate | *a—«*« I until that am* an.I 
payment uf tin* monev. 


We <iu nut feel it to be incunibent on us to follow the 
learned opposing counsel through all the ramifications of 
tiieir brief. Their contentions are either not applicable to 
ibis case at all or are met by reading the codicil in question 
here and ascertaining from it the intention of the testatrix 
"ben she wrote it in We content ourselves therefore 

with referring to some parts of the adverse brief which seem 
to require specific mention. 

On page df> of the brief for the appellees it is said that it 
i> \ery material to note that the testatrix's intention was: 

"f irst. To devise her whole title to the tract in 
question, and 

"Second. That the children of each son should 
succeed to their parent’s share.'" 

As a matter ot tact. a> counsel themselves have shown in 
their brief. Ann Oreen did not in any legal sense (and we 
arc now dealing with the rules of law) devise the whole title 
t<» the tract in question. My her original will as to the prop¬ 
erty involved here, she gave it to her daughters for their 
stngle lives only, and followed that with the provision that 
the residue of the estate should be equally divided among all 
her heirs, that is to say. that after the single life estates were 
at an end she should be considered as having died intestate. 
And so as to the first codicil, because by it if her children 


all declined to take the property it was to be sold and di¬ 
vided among her heirs generally. 

And as to her intention ‘‘that the children of each son 
should succeed to the parent's share,” that is true only as to 
the original will. By that instrument she devises one tract 
to (Jeorge. “his heirs and assigns, and in case of his death 
without issue.” over. So as to the tract which she devises to 
Osceola, that is to go to him. “his heirs and assigns and in 
case of his death without issue.” over. But when we come to 
the codicil in question here the privilege of taking the prop¬ 
erty on certain terms is given to Osceola alone and in case 
of his non-acceptance to (Jeorge alone, and if they should 
both decline, to the daughters alone in a certain order. So 
far from this argument helping the contention of adverse 
counsel, it strongly refutes it. because the language referred 
to in the original will shows that the testatrix knew very well 
how to provide for her grandchildren or other issue, and 
therefore her omission to provide for children or other issue 
of her own children in the codicil emphasizes the conclusion 
that she was giving the right which is bestowed in the 
codicil to her children alone. 

On page .31 of the brief for the appellees and in other 
parts of the brief, expressions in opinions of courts are ital¬ 
icized which are referred to as qualifying the rule that the 
intention of the testator is to govern. These cases show that 
the intention will control if it can be done consistently with 
the rules of law. Obviously what is referred to here is such 
rules as the prohibition of perpetuities, and the rule in Shel¬ 
ley’s case. 

On page 87 of the brief, counsel correctly, as we think, 
say that the codicil required “that Osceola, or. on his refusal, 
Oeorge should each in succession have had a reasonable time 
to decide upon election rel von.” Yet on page 126, from 
the case of Finlay v*. King. 3 Peters. 346. there cited, they 
would seem to be suggesting that each of the devisees in this 
case had his or her whole life to elect. 
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\\ e leniark liere that we do not see liow it can be disputed 
that the rights of Ann (ireen’s children under this codicil 
took effect either immediately upon her death or not until 
the death or marriage of both Maria and Rebecca Ann. If 
it took place immediately upon the death of the testatrix, 
according to the admission of adverse counsel, just referred 
to. Osceola was required to elect within a reasonable time 
after that event, and so of each of the others, including the 
daughters themselves. But. as to the daughters, only those 
who survived the preceding estate had any right to elect. 

I fence this would require two periods during which reason¬ 
able time to elect would run—the period immediately after 
the death of the testatrix for Osceola and Oeorge. and the 
period immediately after the death or marriage of Maria 
and Rebecca for the daughters, if any of them should be 
ali\e at that time. 1 his seems to us to be a red uctio ad ub- 
sni’du hi . Xor is the situation of the appellees more favorable 
it we take the theory suggested on page 12R of their brief. 
It Osceola had his whole life in which to accept the property 
and pay the charges on it. and his daughter had her whole 
lih‘ to make the payment- after her father’s death, what 
would become <>t the rights of Oeorge and the daughters? 

Counsel contend that the provision that Osceola was to 
make these payments did not affect the absolute vesting of 
lii- title, but that lie -imply took the property subject to a 
charge. But it was uncertain when Ann Oreen died whether 
tbe charge would be -i\ thousand dollars, as it might bo if 
both Maria and Rebecca should marry, or whether it would 
b< ti\c. ban. tliiec. two or one thousand dollars, or nothing 
at all if Maria or Rebecca should not marry and one of them 
should outlive all her sisters. Here. then, would be an estate 
bed up for an indefinite number of years with what might 
<>r might not be a charge upon it. and if there were a charge, 
mie of uncertain amount. We cannot conceive how such 
an unreasonable construction will be given to language which 
does not require it. It is true, of course, that Osceola might 
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iiiiiiiediiitdy upon llic death of hi^ mother pay or offer to 
pay one thnuwm.l dollars to each of them, taking his chances 
on some or all of the payments turning out to have been 
unnecessary. lint that is . what the testatrix contem¬ 

plated. It is not a compliance with her will, hut an attempt 
t<> construe il by ;in evasion of it. 

Oil page .")7 counsel refer to the "very insignificant and 
comparatively valueless part of Rosedale which was devised 
to Osceola by his mother in the original will.'' While it is 
true tbiit there was some evidence in the case tending to show 
t,ns P J,rt nt ‘ tract was less valuable than the part 
whi<*!‘ "'as devised to Oeorgc. it is just as well for the court 
to note on the map which faces page 19*2 of the record that 
the part here referred to is the part through which Connec- 
ti(iit axenue was likely to be extended when the will was 

made and through which. a< a matter of fact, it has since 
been extended. 

Perhaps the strongest language in favor of the main con- 
'ention here on behalf of the appellees as to the time and 
oflect of the vesting of title in Osceola is that used by Mr. 
•liMicc Sway lie in Cropley r* Cooper. 19 Wall.. 103, which 
i" P'lotcP on pages ->N and .>9 of the adverse brief. In the 
naragraph quoted, after referring to the fact that if William 
('ropley Cooper bad married and left children before he died, 
.'it the age of 2N years, they could not. according to the con¬ 
tention of the appellees in that case, have taken any benefit 

from a provision made for their father. Mr. Justice Swavne 
said : 

"In real property cases where the question arises 
"bethel a remainder is vested or contingent, this 
consequence is held to be conclusive—that it was 
the former.” 

If ,,ns hinguage be taken absolutely as counsel apply it, 
it would mean that if A devises real estate to II for life, with 
remainder to C if he shall survive A. and if C shall not so 
survive him, to 1) in fee, C, if he survive the testator, would 
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take the property in fee simple, for the reason that if he 
>hoiil<I <he before H. ami his interest was contingent upon 
hi' surviving B. his children could not take. Of course, the 
language of Justice Swaync in this ease, like the language 
o! <‘°urt in any case, must he restrained in its application 
to the case which i> before the court. Take this very ease: 
s oppose that Maria had married and had children, and died 
leaving the children surviving, and that thereafter Heheeca 
Ann had died unmarried. Would anybody-contend that 
the children of Maria would have had the right to take the 
property in her place if Osceola and (Jeorgo had both de¬ 
clined to accept it? Clearly not. because the will provides 
that the offer is to be made to the daughters that may be 
living ; 1 1 the time this right of election comes into existence. 
Yet. if the language used by Mr. Justice Swaync. and simi¬ 
lar language in other cases relied upon, is to have the effect 
which counsel seek to give it. Maria’s children in the <up- 
] m »ed case could not bo excluded. 

On page KO counsel refer to the recent case in this court 
of Johnson rx. Washington Loan A’ Trust Com pan v. That 
case really makes against their contention, because the court 
rc'i" it> decision largely, if not mainly, upon the language 
in the will involved in that case, which has a contrary mean¬ 
ing to tlie corresponding language in the present case. The 
testator in that case directed a sale of the property and dis¬ 
tribution among his daughters firing at hi* rfrafh and their 
descendants. And in the opinion of the court it is said: 
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“The direction for silo and distribution among the 
daughters ‘living at my death’ fixes that as the time 
of the vesting of the right in said daughters.” 

In this case the testatrix in providing for a certain right 
to be given her children in a prescribed order limits the 
right to the daughters “living at that time.” obviously re¬ 
ferring to the time when the right to elect accrues to her 
children. 
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0,1 I ,a £ e 9s a, id elsewhere counsel cite many authorities 
<'ii the proposition that a devise of land coupled with a re¬ 
quirement of payment of money to another vests the title 
Hi the devisee, who takes the land subject only to the charge. 

We might assent to this proposition, as broadly as it is 
stated, without affecting our claim here. If, as we contend, 
none of Ann Greens children had a right to accept the 
property referred to in the codicil until the death or mar- 
tiage of Maria and Rebecca. Osceola never had the right to 
accept this property subject to the charge. In all this part 
<>l the brief counsel beg the main question, which is: W hen 
did the light to accept accrue? 

I>ut we do not assent to this proposition as stated as ap¬ 
plied to this case. It may be well enough, where there is 
simply a devise to A upon his making payments to R. to say 
that A takes the property subject to a condition subsequent 
v ' 1 1 i^' 1 1 he may perform at any time convenient to him. or 
which his representatives may perform after his death, when 
it may suit their convenience. Rut a very different situa¬ 
tion is presented when the property is devised to A if lie 
"ill ,,,M ke certain payments, and if he will not accept on 
those terms, to R upon the same terms, and if R will not 
accept, then to C on the same terms, and so on. 

It is very likely that authorities may be found which will 
.show that if land is given to A with the express and em¬ 
phatic provision that he shall not take any title or have 
any right to possession until he has made a payment to 
nnothei. lie will take the title and the possession neverthe¬ 
less and put the beneficiary of the payment to a proceeding 
in court to get his money. Rut we apprehend that at this 
date a little more respect is paid to the intention of the tes- 
t'ltoi • ami that in such a case the will would be enforced 
according to its terms. W e submit that it is clear in this 
ca-e that Ann (Jreen intended to say that Osceola might 
ticcc/it the property and make the payments simultaneously, 
and that if he declined to do so, that George might do it. 
and so on. 
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J liis is strikingly illustrated by the language of the court 
in Sherman rx. American Congregational Association, lid 
l ed. hep., ffOU. We refer to the quotation from that case 
0,1 page 124 ol the brief for appellees. It will be seen 
that the court approves the law as laid down by Chief 
•Justice Marshall in another case in a syllabus which was 
prepared by the court itself, to the effect that the court had 
found no case in which a general devise imparting a present 
interest in a mil ntahnuj no other opposition of the prop- 
'<///, on a condition which may be performed at any time, 
had Ih*mi construed from the mere fact that the estate mis 
!/ ir < " "" condition t<» require that it must he performed 
before the estate could vest. 

This doctrine would apply to this case if this codicil 
Amply gave the property, after the life estates, to Osceola 
on condition that he pay each of his surviving sisters $1.000. 
Ihii in this case George and the sisters who survive are all 
supposed by the testatrix to be standing hv waiting for Os- 
ceola to speak first, and to have the property offered to them 
in turn it Osceola does not affirmatively announce that he 
"ill take it on the term.- offered by tin* will. There is here 
“other disposition of the property.’* And we are not here 
i< l\iug <m tin* mere tact that the estate was given to Osceola 
• Mi a condition, but on the added fact that if he did not "at 
that time elect to take and pay. ( Jeorge *s right to take and 
pay would at once arise. 

F. I). Mr KENNEY. 

A. A. IIOEHUNG. Jr., 

A. S. WORTHINGTON, 

Attorneys for Appellants. 
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October Term, lull. 
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GEORGE PLATER GREEN ET AL., APPELLANTS, 
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WILLIAM A. GORDON ET AL., TRUSTEES. 


ARGUMENT FOR APPELLEES. 


Acceleration. 

This point has been so thoroughly developed in the ap¬ 
pellees main brief (pp. 145-148) that we shall not dwell 
upon it in the argument. It is not claimed by counsel for 
the appellees that a remainder contingent both as to person 
and event can be destroyed by the process of acceleration. 
It is. however, confidently claimed and strongly insisted 
upon that, in every case where a preceding estate for years 
or for life is created bv the testator for the benefit of the 
tenant for years or for life, or for the benefit of the estate, 
and the remainder is vested in a definite person in being, 
there the doctrine of acceleration will apply, unless it ap¬ 
pears from the whole will that the testator deliberately in¬ 
tended that the estate for years or for life should persist 
to its full extent. As will be hereinafter shown (infra, 
p. 13) the testatrix in the case at bar created the life es¬ 
tate solely for the benefit of her two daughters, Maria 






Devereux and Re1>ecca Ann Green. It the life tenants 
were willing to accept a sum of money as compensation for 
their life estate, and it Osceola was willing’ to accelerate 
the payments to the other daughters, then not only was the 
intent of the testatrix not frustrated, hut it was furthered 
and gratified. Inasmuch as the two life tenants united 
with Osceola m the deed to Waggaman. an acceleration was 
accomplished, and the life estate, in so tar as the property 
sold to \\ aggaman was concerned, was merged in the fee. 

1 here tore Osceola's executors and trustees took an abso¬ 
lute title to the proceeds ot the \\ aggaman sale. 


Estoppel. 

I his point also is considered at length in the main brief 
t,K * appellee- < pp. 1:12-144 ). Therefore we shall in oral 
argument only ask the attention ot the Court to three main 

1 • Oeorge^aopnesced in (X&eola’s taking the property. 
Mrs. Norton testified ( R. p. 77) as follows: 

[]. I am asking more particularly as to what you 
yourself know, as to what any of them said about 
their knowing that Osceola was going to take Rose- 
dale ? 

“A. All ot them said, in talking alwnit it among 
ourselves, that they agreed that he was to take it, 
except my brother George. He never said anythin ,/ 
at all about it—about my brother's taking it. 

[J ^ ° 11 sa y it was a matter of common talk 
among the family? 

^ “ V Among the family, that my brother. (). C. 
Green, was to take it. 

”0- But I understand you further to sav that so 
lar as George F. Green is concerned, you never 
heard him say anything about it? 

“A. No; 1 did not hear him say anything about it. 

1 knew they were all willing that he should have it 
with the exception of Mrs. Devereux.” 
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In so tar as Mrs. Devereux is concerned, she, as one of 
the life tenants, united with Rebecca Ann Green, the other 
ite tenant, in the deed from Osceola and the life tenants to 
Waggaman, made April 14, 1803. the consideration of 
which deed was $153,000 (R. p. 200). If Mrs. Devereux 
claimed that Osceola Green had no right to the property 
which she was helping him convey to Waggaman. but be¬ 
lieved that George Green had such right, it is hardly to be 
conceived that she would have stultified herself by joining 

in Osceola s deed, and thus impliedly affirming that he had 
a right to take- 

1 he testimony of the appellants as to what occurred twenty 
years ago when they were very young, is vague and con¬ 
victing. They are interested parties and are testifying 
against a dead man who cannot contradict them. In the 
case of Kami ?x King, 204 U. S., 43, Mr. Chief Justice 

\\ hite (then Mr. Justice White) in speaking of such testi¬ 
mony, says (]). :>!>) ; 

I hit it must be borne in mind these statements 
were made after the death of Mrs. Kennedv, who 
died on the day the bill was filed.” 

I 

I he inaccuracy of the testimony of the appellants is fur¬ 
ther shown bv the fact that the paper to which they refer 
was undoubtedly a substantial duplicate of exhibits W. A. 

Xo - 1>- 224). and W. A. G.. No. 0 (R., p. 220). 

I he paper itself is in evidence. (R., p. 280.) A reading 
of these three papers will show how entirely mistaken the 
appellants were in their testimony as to the contents of the 
paper which they say Osceola wanted their father George 
to sign, and the purport of which paper some of them un¬ 
dertake to give. 

2. George and his wife signed the deed to Mrs. Hubbard 
( 1\.. p. 22) made on April 1<, 1888, which deed contained 
the recital that Osceola C. Green had elected to take “all the 
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residue of her (testatrix s) real estate. Counsel tor the 
appellants may indulge in all the special pleading they please 
with respect to this tact. I he tact, however, remains that 
h\ the 1 luhhard deed George and Ins wife who executed and 
acknowledged it published to the world that Osceola had. 
as he expressed it, elected to take the residuary estate named 
m Ins mother s will and first codicil. Pi tie examiners acted 
upon that deed containing that recital. Many innocent pur¬ 
chasers acted upon it. 


In reply to the citation ot authorities declaring that one 
ignorant of the law i> not estopped, we have only to say 
this: 


(a) 1 he whole case ot the appellants rests upon the as¬ 
sumption that George was not ignorant ot the law. Their 
claim is that he constantly asserted that Osceola could not 
take under the residuary devise unles> he survived the mar¬ 
riage or death of the last life tenant, and that he claimed the 

right to take if Osceola were dead at that time and he were 
living. 

(b) In the case of l termehle is. Xorment, I'M l\ S.. 4<». 
the Supreme Court of the I'nited Stales sav (p. :>.*>) : 


We know ot no case where mere ignorance of 
the law. standing alone, constitutes any excuse or 
defense against it> enforcement. It would be im¬ 
possible to administer the law if ignorance of its pro¬ 
visions were a defense thereto. There are cases, un¬ 
doubtedly. where ignorance of the law. united with 
fraudulent conduct on the part of others, or mis¬ 
takes of fact relating thereto, will be regarded as a 
defense, but there must he some element, other than 
a mere mistake ot law . which will afford an excuse. 
In addition there ought to be no negligence in at¬ 
tempting to discover the facts." 


• ». Osceola Green died in 1S0.*». In April. 1808. George 
received from Osceola’s executors certain articles of per¬ 
sonal property, and receipted for them to the executors. 
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George died on Deceml>er 15, 1008, about five months after 
the original hill in this cause was filed. It thus appears 
that George kept these articles in his possession for ten 
years, and died with them in his possession. In so far as 
we have any word from his mouth, he never intended to 
surrender them- The first offer to send them hack to Os¬ 
ceola s executors was made by George's children, after his 
death. His children say that he did not know the law. He 
never said so, although from the time the hill was filed in 
July, 3008, until Ins death five months afterwards, lie had 
abundant time to say so. Phis is attempted to he excused 
by the testimony of the appellants, hut the fact remains as 
stated. Again, the quotation from Utermehle vs. Norment 
applies, as well as the numerous citations in the main brief 
of appellees, upon this point. 


Many Innocent Purchasers Have Relied Upon the Recital in 
the Hubbard Deed Which George and His Wife Signed, 
to the Effect that Osceola Had Elected to Take the 
Residuary Estate Under the First Codicil of Ann 
Green’s Will, and Many Hundreds of Thousands of Dol¬ 
lars Have Been Spent in Improvements Upon Property 
Bought by Such Innocent Purchasers, on the Faith of 
Such Recital. 


This appears from the testimony of William A. Gordon 
( R.. pp. 00-1)1 ), John I). Coughlin (R., pp. 120-121 ), and 
William E. Kdmonston (R., pp. 125-120) as well as from 
that of Mrs. Xorton (R., p. <*). It also appears from the 
answer of these appellants (R., p. 52) where they say: 

"These defendants are not advised as to the value 
of the improvements placed upon the real estate de¬ 
scribed in said deed to said Waggaman, but on in¬ 
formation and belief, they admit that said real es¬ 
tate has been subdivided and that much of it has 
been sold and resold to divers persons, and that sub¬ 
stantial improvements have been put on parts of it.” 
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Again they say in their answer (R., p. ,'H>) ; 

Accordingly these defendants here and now con¬ 
sent that the fund in the hands of the complainants 
arising out ot the said sale to said \\ aggaman may be 
l>y the Court directed to he paid to them in lieu of 
their interest in the land described in said deed to 
>aid W aggaman. This these defendants do in order 
that the persons who since said sale to said Wagga- 
man have purchased parts of said land may noH>e 
disturbed in their respective holdings. Hut if the 
C ourt shall not direct the payment of said fund * > 
these defendants, they reserve their right to proceed 
by ejectment or otherwise as they may be advised to 
recover possession of all the land covered by said 
deed to said IVaggaman.” 

Again, in the cross-examination of John I). Coughlin 
(R.. p. 1:^2). .Mr. Worthington says: 

"O. You (meaning the Real Estate Title Insur 
ance Company) are of course interested to the ex¬ 
tent that if it is held that those titles are not good, 
the persons to whom you have given certificates may 
come back on you for damages; are you not? 

“A- The people to whom we are responsible— 
yes: that is right.” 

lie likewise asked Mr. Edmonston upon cross-examina¬ 
tion the following questions (R.. p. 134) : 

“Q. To what extent do you understand that your 
Company, by reason of its having given certificates 
of title in Rosedale. is interested in the determina¬ 
tion of the questions involved in this suit? 

“A. I really do not know the questions that are 
involved in this suit, except in a sort of a general 
way. If it involves the validity of the construction 
of the will of Ann Green. I suppose the companies 
are interested in the result of it. 

“Q. I may say to you that the principal question 
involved is as to whether your construction of tin 
clause of the will of Ann Green to which you refer is 
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correct, whether Osceola had any right of election 
during the lifetime of the life tenants. Jf it should 
he determined that he had not, then your Company 
would be considerably interested? 

“A. It would be interested; yes.” 

When Resort Must Be Had to Precedents in Interpretation 

of Wills. 

Counsel lor the appellees do not dispute the proposition 
that where the meaning of any paper is so precise and clear 
that no uncertainty can arise in its interpretation, and where 
that interpretation is not inconsistent with settled rules of 
law, there no resort to precedent is necessary. This is ex¬ 
pressed in the well known legal maxim to the effect that 
w here\ er there is no ambiguity in the words, there no inter¬ 
pretation against the words can be made. But it is seldom 
that even the most learned and experienced judges can agree 
that the interpretation of a given paper, especially a will, is 
so clear and certain that no resort need be had to settled 
canons of interpretation. This truth is emphasized by the 
report ot the case ot Doe, Lessee of Poor, vs. Considine. 
«>th \\ allace, 4.~>s. which has become a great leading case, 
and which is so strongly relied upon bv us. In that case 
there were apparently eight judges who participated in the 
hearing and decision. Of these, Chief Justice Chase, jus¬ 
tices Xelson, Swavne, Miller, Davis and Field, who con¬ 
curred in the opinion, thought that without resort to prece¬ 
dent (pages 4<;0 to 472 ) the meaning of the will in question 
in that case was clear and certain upon its face. It is true, 
however, that in this as in other cases they did not limit 
their consideration to the face of the instrument, but de¬ 
voted pages 472 to 480 to an enforcement of their opinion 
by a resort to a great number of precedents from a consid¬ 
eration of which they reached the same conclusion derived 
from a consideration of the will on its face only illuminated 





by the circumstances surrounding the testatrix prior to and 
upon its execution. Nevertheless, Justices Greer and Clif¬ 
ford m their dissenting opinion, page 480, protest as fol- 
lows: 

"In the construction of a will the first great rule- 
one that should control and govern all others—is 
that the Court should seek the intention of the tes¬ 
tator from the four corners of his will \1| tech¬ 
nical rules. from Shelley's case down, were estab¬ 
lished by courts only for the purpose of effectuating 
such intention. But it is easy to pervert the testa¬ 
tor s intention by an astute application of cases and 
precedents, of which the present case is the last ex¬ 
ample of many which have preceded it. and where 
the testator s intention is entirely defeated bv the 
application of rules intended to effectuate it. The 
remainder in fee to the children of John M. Barr 
was not to vest till the decease of Maria Barr ‘ \ n( j 
upon the decease of said Maria. 1 devise the remain¬ 
der of my estate to the legitimate child or children 
of John M. Barr and his heirs forever, remainder 
over to the testator’s sons-in-law in case of failure 
ot such issue of the son/ Such is the language. Bv 
construing the remainder to vest before ‘the de¬ 
cease of Maria Barr/ the executory devise to the 
sons-in-law is entirely defeated, and the clear inten¬ 
tion of the testator frustrated by factitious rules in¬ 
tended to facilitate its discovery.” 


In the case at bar Mr. Justice Stafford thought that the 
testamentary intent of Ann Green was apparent upon the 
face of her will and that it was not necessary to resort to 
precedent in order to interpret the will in accordance with 
that intent. We agree with him, both as to the fact and 
also as to the interpretation of Ann Green’s will made by 
him. but it appears that the learned counsel for the appel¬ 
lants. while they also insist that her testamentary intent can 
be found within the four corners of the will nevertheless 
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discover that that intent so far from being the intent found 
by Mr. Justice Stafford is its contradictory. 

In the case of Doe vs. Considine, as in that of Cropley vs. 
Cooper, and in many other cases, the Supreme Court of the 
l nited States has not been content to decide the meaning 
°f any will merely upon what may appear upon its face to 
he the testamentary intent of the testator, because what mav 
he very persuasive to one judicial mind may affect another 
in quite a different manner. Counsel for the appellees re¬ 
call reading some time ago a House of Lords case which 
they can not at present bring to memory, in which one of 
the law Lords delivered a very strong opinion, basing it 
upon what he considered certain controlling facts in the 
cause. 'Phe learned law Lord who succeeded him prefaced 
his opinion with some such words as these: 

“Why, here, indeed, is a strange situation. The 
very facts relied upon so strongly in the opinion 
which has just been announced are those upon which 
I rely just as strongly in reaching an opposite con¬ 
clusion.*’ 


* 

4 


■4 


l A- 




► 








This truth illustrates a weakness of the human mind 
which is irremediable. Chancellor Kent had this in view 
when he wrote, as we have quoted in our main brief, the 
following: 

“The question still occurs, whether the settled 
rules of construction are not the best means em¬ 
ployed to discover the intention. It is certain that 
the law will not suffer the' intention to be defeated, 
merely because the testator has not clothed his ideas 
in technical language. But no enlightened judge 
will disregard a series of adjudged cases bearing on 
the point, even as to the construction of wills. Es¬ 
tablished rules, and an habitual reverence for judi¬ 
cial decisions, tend to avoid the mischiefs of uncer¬ 
tainty in the disposition of property, and the much 
greater mischief of leaving to the courts the exercise 
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of a fluctuating and arbitrary discretion. The sound- 
est sages of the law. and the solid dictates of wis¬ 
dom. have recommended and enforced the authority 
ot settled rules, in all the dispositions of property, 
in order to avoid the ebb and flow of the reason and 
fancy, the passions and prejudices of tribunals. 
W hen a particular expression in a will has received 
a definite meaning by express adjudications, that 
meaning ought to be adhered to. for the sake of uni¬ 
formity, and ot security in the disposition of landed 
property.” 

In support ot this language of Chancellor Kent the fol¬ 
lowing cases are cited : 

Lambert s lessee r.w Paine, ‘Ird Cranch. !>7. 

In that case, Mr. Justice Patterson, delivering the opin¬ 
ion of the court, said (p. PH) : 

“\\ hen. however, a particular expression in a will 
has received a definite meaning, bv express adjudica¬ 
tions, such definite meaning must be adhered to, for 
the sake ot uniformity of decision, and of security’ 
in the disposal of landed property.” 

In the case of Doe on the demise of Edward Child ?>s. 
Wright, et ah. Sth Term Reports, star page (H. Lord Ken¬ 
yon said (star page 07) : 

“it has frequently been lamented that the same 
technical words were not recpiired in wills as in 
deeds; because had such a rule been adopted, few 
questions would have arisen on the construction of 
wills. Some rules, however, have been established 
by a series ot decisions on this subject; and we 
should be removing landmarks if we were to aban¬ 
don that, which has been adopted as a rule of prop¬ 
erty. in the pursuit of a doubtful intention of a tes¬ 
tator. * * * Certain rules have been adopted, 

by which the real property of this country has been 
governed for ages, and it would be too much for 11 s 
now to overset them.” 
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In the case of Carr vs. Porter, 1st McCord’s Chancery, 
star page <51, Chancellor McCord says (star page 71) : 

“But we arc no more permitted to enter into 
the mind of a testator to see what was pass¬ 
ing there, than we are into the mind of any 
other man to ascertain his motive of action. It is 
from his words we are to ascertain his intention. 
And whenever a construction lias been given by a 
competent tribunal to any form of words, such de¬ 
cision has always been held as obligatory on all suc¬ 
ceeding Judges in cases of wills, as in any other 
cases. Fearne, speaking of the notion that we must 
lay aside all precedent in the construction of wills 
and that every judge must be governed by his own 
views of the intention of the testator, remarks, ‘such 
a mode of construing wills, if once fully established, 
would open an almost unlimited power to the judge 
of disposing of the property of testators, and di¬ 
recting the circulation of it to his own mind.’ 
* * * ‘If rules and maxims of law (observes 

the same author) were to ebb and flow with the 
taste of the judge, or to assume that shape which 
in his fancy best becomes the times; if the decision 
of one case were not to be ruled by or depend at all 
upon former decisions in other cases of a like na¬ 
ture, I should be glad to know what person would 
venture to purchase an estate, without first having 
the judgment of a court of justice respecting the 
identical title under which he means to purchase?’ 

“ ‘Construction, depending on and guided by cer¬ 
tain known rules, will not be liable to those various 
temporary influences which must necessarily have a 
share in directing the discretionary decision of any 
court upon earth. Xo inducement can arise, no 
room can be left, to dispute or litigate titles built on 
such a stable foundation; whereas on the other hand 
the implied intention is at best uncertain, frequently 
very doubtful. Favor, affection, caprice, nay, dif¬ 
ferent habits of thinking and modes of expression in 
different men, will occasion different constructions 
of the same will/ 1 Fearne, 171.” 




In the case of Me tx Me. Mass.. .',00. Chief Justice 
Parsons says: 

"In construing anv devise, if it he made by words 
which have long received a particular technical con- 
struction, and thus become a rule of property; that 
construction ought to he received or we may\inset- 
tlc the title to estates long holden under such a rule.” 


What Was Main Intent of Testatrix? 

Old she leant the home to remain in the family/ 

h so, she could have given it to her children for their 
lives, so that it could not have passed out of the family 
until the survivor of all had died. 

She could have given it to one or more or all of the 
grandchildren living at the death of the surviving child. 

But she did none of these things. If Osceola took, he 
could sell the next moment. 

And so with George and each daughter. 

Evidently there was no thought of entail or the nearest 
possible approach to it in her mind. 

Old she intend it as a mark of favor ro any child or 
children? 

It is evident that, when she made the codicil to her will, 
die did as to Osceola, for she gave it to him first, and he was 
the youngest child, and if there was any benefit in it she 
wanted him to have it. to make up his inequalitv. 

But this was only incidental. If Osceola took he had to 
pay a substantial sum. 

And so with all the others, in turn. 

( Here dwell orally on Mark’s case. p. l;?s G f Appellees’ 
Main Brief.) ’ > . 


am unci. „ > * _ 

Her manifest intent^was to provide for her single daugli- 
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ters and for the married ones who might become widows 
and destitute of support, during their single lives. 

This left the number of life tenants and their personali¬ 
ties uncertain and variable. 

When the single daughters named married their interest 
in the life estate ceased to be. but revived if and as they be¬ 
came widows and destitute. The married daughters not 
named mi gin i )ecome life tenants if and as they became 
widows and destitute. 

If the surviving daughters all married, however, then the 
residue of the estate of which they had been life tenants 
was to be equally divided among all the heirs. 

But if one daughter remained unmarried then upon her 
death the testatrix was intestate as to the residue and it 
would go, where personalty, to the next of kin. and, where 
realty, to the heirs, of the testatrix. 

But the life tenants might be unable to keep down taxes, 
insurance and repairs. The house might burn uninsured 
and there might be no means of rebuilding. Was it the in- 
tent of the testatrix that the daughters must suffer privation 
and want when by selling the residuary estate they might 
realize money to live on ? 

It* Osceola had bought up the estates in remainder or re¬ 
version, could he not, by buying from all the daughters 
their existing and possible life estates, have put an end to 
the life estates and merged them in the fee simple remainder 
or reversion ? 

Would not the main intent of the testatrix to provide for 
her helpless daughters have been subserved and carried out 
by such purchases on his part? 

When we come to the first codicil, we find the matter sim¬ 
plified. 

At its date all the daughters except Maria Devereux and 
Rebecca Ann Green had married. During their unmar¬ 
ried lives they are fixed as sole life tenants. All married 





'laughters are excluded from any participation in the resi- 
.luary es.a'e so long as the life tenants remain unmarried 

When both marry or hoth die. then the possession and 

• 01 the |,ro ' ,er ‘y is to go to Osceola upon his pay- 

"f " : ° each dau S hter ,ivi, 'K ■'*> a certain time: upon his 

fttsal. (>eorge is to have the next choice upon the same 

, h,s re»«sal. then each .laughter living at that 

."" e T *° have ,he *»»* d "">e upon the same terms in or- 
tier ot seniority. 

Here it is to he observed that the only purpose of the tes- 

atnx is that her daughters may get substantial sums of 

money for their support. They could not demand these 

sums until certain things had happened, but if Osceola 

chose ,o pay these sums before that, was no, her intent 
gratified? 

She thought i, would not he right to re,pure Osceola to 

pay before he got possession and use of the thing bought- 

the residuary estate. But if he chose to pay before that 

even t, he could not participate in the fruits of possession 

had she any objection? Would Osceola not have gratified 

her wishes.' I he only reason why she fixed any period for 

payment was because she. in the expected course of events 

did not see how Osceola was ,o get any profit front the 

residuary estate so long as the life tenants or any of them 

g<»t a 1 the trmts of its possession, hut if Osceola chose to 

advance the period of payment in order to advantage the 

daughters, would that not have lieen more than she could 
nope forr 

Again, consider the position of the life tenants. They 
wouhl have to pay taxes, insurance and repairs. Suppose 
the property brought them in debt. Would not any plan 
winch gave them relief have met the mother’s approval and 
was it not within her intent ? 

There was therefore no reason why they could not have 
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terminated their life estate by a sale to Osceola and thus his 
fee simple in remainder would have merged their life es¬ 
tate. 

Now let us look at the question with respect to the pay¬ 
ment of the $1,000 to each of the daughters. Why these 
payments were limited to those alive at the termination of 
the particular estate has been already shown. If Osceola 
chose to pay each daughter who could possibly get this sum 
before she could demand it. was not the intent of the testa¬ 
trix fulfilled? 

The testatrix put no restraint as to alienation either on 
the life tenants or the daughters who were to get the $1,000. 
If their necessities could have been relieved by an advan¬ 
tageous sale, would not her testamentary intent have been 
realized by such sale? Did she intend that under such cir¬ 
cumstances the vesting of the estate must wait in order 
that, or even with the consequence that, Osceola’s children 
might be disinherited so that George, who happened to 
survive, might take? 

In this connection let us look at some situations that 
might have developed. 

The testatrix dies. Within a month all of the other 
daughters die and one of the life tenants dies. The other 
lives for forty years longer. Osceola announces his inten¬ 
tion to take the property. I le lives until the day before 
such surviving life tenant dies. Did the testatrix intend 
that during all these years lie should have no title to the 
property and that his children should be disinherited by 
one night’s event, although his care and money saved the 
property from ruin? 

Suppose under like circumstances the surviving life ten¬ 
ant married instead of dying. Had the testatrix any intent 
that such marriage should produce such effect? 

Would not the testatrix's full intent have been satisfied 


A 



under such circumstances by the payment of $1,000 by Os¬ 
ceola s children to the surviving life tenant so remaining? 

lake the case at bar. Suppose that Osceola in 1S70 
alter his mothers death, had put upon record his refusal to 
take the property. Suppose that George from that time on¬ 
ward had ljeen to. and done for. his sisters and the property 
itself all that Osceola was and did. Suppose that, instead 
<>t dying as he did on Dec. \:>. 1908 ( R., p . 29), George 

had died on the day before the surviving life tenant, who 
died May 21. 190S ( R., p. ;; p 

Could it have been the intent of the testatrix that in such 
case the appellants here should lose their father’s (George’s ) 

share, and that the oldest surviving daughter sttould take 
to their exclusion ? 

In such supposed case would these appellants have made 
their present contention as to Ann Green's testamentary 
intent in this regard? 

Instances might he multiplied, hut the foregoing seem 
sufficient. 

bight is thrown upon the foregoing argument as to the 
testamentary intent of Ann Green in constituting the life 
estate by the following authorities: 

In the case of Blamire vs. Geldart. It; Vesey. lthere 
was a gut of a legacy, payable to the legatee at the decease 
<»t the testators wife. Sir William Grant held (p. :n<») 
that in cases ot the kind possession of the property devised 
is deferred on account of some interest in the subject being 
given to the person, on whose death the gift is to take effect. 

In the case of Bavley vs. Bishop. 9 Vesey, 0, the same 
eminent judge held, construing a will containing the same 
substantial provisions, as follows (p. 11 ) : 

“The remainder to the trustees was a vested in¬ 
terest at the testator's death. If the wife had been 
then dead, the trust must have lieen immediately 
executed, the estate sold; and the money distributed. 
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It ii'as therefore merely on account of the estate for 
hfe in the widoie, not with reference to the circum¬ 
stances of the legatees , that the sale and payment 
were postponed ” 

In the case of Myers vs. Adler, nth Mackey, 515, where 
there was a devise to the testator s wife during the term of 
her natural life, so long as she should remain unmarried, 
and from and after her death to trustees to sell, etc., Mr. 
Justice Cox said (p. 524), quoting from 1 Jarman on Wills, 
75h : 

“ 1 he established distinction now is that if the 
payment be postponed, with reference to the circum¬ 
stances of the devise of the money, as in the case of 
a legacy to A, to be paid to him at twenty-one years, 
the charge fails, as formerly, unless the devisee lives 
to the time of payment. 

****** 

“But, on the other hand, if the postponement of 
payment appear to have reference to the situation 
or convenience of the estate, as if land be devised to 
A for life, remainder to B in fee. charged with a 
legacy to C, payable at the death of A, the legacy 
will vest instanter; and, consequently, if C dies be¬ 
fore the day of payment, his representatives will be 
entitled, the raising of the money being evidently de¬ 
ferred until the decease of A, in order that he may, 
in the meantime, enjoy the land free from burden. 
But either of these rules of construction, of course, 
will yield to an expression of a contrary intention.” 

Mr. Justice Cox then proceeds: 

“Xow, as thus qualified, the rule does not avail 
the complainant in any way in the present case, as we 
think, because it is the very case in which it is evi¬ 
dent that the payment of the legacy was withheld un¬ 
til the decease of the widow with reference to the 
convenience of the estate, and in order that she 
might in the meantime enjoy the land free from 
burden.'' 


«« 6«—2 



ARa.n. in the case of Croplev vs. Cooper. 19 Wallace 
1 the court said ( p. 174 > ; 

A I leanest in the form of a direction to nav -it •. 

n, " n ' |,l ; rio<l vt “ s,s interest immediately if the 
IM.unem he postpone, 1 for the convenience o'f the es- 
au r to let ,n some other ini,-res,. The payment 
‘ I ‘ l! \ a " '." Ma,KV 1,1 former, and a prior 

KiSS^rl’Z ZT r 

in t /lh ln "< of t’li/ovmem by the ulti- 

ZvJsi!" Un >hl ' pHrp ° St ° f tkC P™ - 

TTr Mr • ,,,Stiw Swa >'" e re ferred to many 

“ ' Mh hnghsh and American. which i, is no, necessary 

to repeat here. 

I>hl she intend that Osceola an,I his children should take 

hnnwr "" U S '' S " n * V,i >hC " U,rria,U ' dca,h °f ,asl / '/<’ 

l« nntst he assumed that the Testatrix had in mind, when 
' u ",ade her first t odictl. the contingencies that might |,ap- 
I'en m the ordinary course of events. She knew and ap¬ 
preciated that Osceola might not he living at the tennjna . 
tton ot the hie estate, 'let she provided that only upon 
steoas retnsnl to take the property should George have 

" ottered to him. I, would seem to follow necessarily from 
tills, 

hirst : I hat (fsceola had his life time in which to refuse 

Second: That upon his death before the marriage or 

death ot the surviving life tenant his representatives might 

re 1 use; or otherwise George could never have a choice of 
tlic property. 

It will not do to say that tile Testatrix forgot that Os¬ 
ceola might not survive the marriage or death of the last 
hte tenant, tor she definitely provided in the case of the 
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other daughters that only those who were living at a cer¬ 
tain time should have successively a choice to refuse the 
property. So that she did have definitely in mind the sub¬ 
ject of survivorship at a given time and acted upon it bv 
the words of this Codicil. 


On this point, Mr. justice Stafford deciding the case be¬ 
low. said as follows ( R., p. 284) : 

Xou looking at it from this point of view, what 
is there to show that Mrs. Green (the testatrix) in¬ 
tended to tie up Osceola's share in the estate by 
making his right to it to depend upon his being alive 
at the termination of the life estate, and to take it 
away from his branch of the family, if be happened 
to die liefore the life tenant? She doesn’t say that. 
It that had been her wish it would have been easy 
to have expressed it. When she came to provide for 
the offer being made to her daughters in case Os¬ 
ceola and George both declined, she did say it. She 
said the otter should be made in turn to each of her 
daughters who might all be living at that time! If 
she had meant that in the case of Osceola, would she 
not have said it?" 


Did she intend to disinherit Osceolas children 


in case he 


did not survive last life tenant / 

On this point .Mr. Justice Stafford said as follows (R., 
pp. 284-28.-)) : 


"It is contended in behalf of George that even 
it it did so vest it became divested before Osceola’s 
death inasmuch as that occurred before the termina¬ 
tion of the life estates. We think that to so hold 
would be to defeat the intention of the testatrix 
which, we believe was to give the farm subject to 
these conditions to Osceola as a part of his share in 
the estate,—to him and his heirs and assigns, and 
not in a wav to exclude his children from its benefit. 

We must remember that the instrument we are 
attempting to construe is not the will of a dry, tech- . 
nical lawyer but that of a woman and a mother, who 
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\\/ ls ? nx,ol,s tn l )n,v,(k ‘ first of all for her helpless 
‘aughter> and alter that to secure what she cou¬ 
riered a lair division of the estate. She was not 
expressing herself in Technical terms, hut in the lan¬ 
guage oi every day life. When she said: “I wish 
the property to go to Osceola C. Green, my young- 
Lsl ''on. she was using such language as such a 
perx.n naturally would use to devise to Osceola the 
propert\ reterred to and there is nothing anywhere 
in the will to indicate that the natural interest of a 
mother in her youngest son and his children, if he 
s h°ttl(l have any. was not present and operating 
when she made the gift, li none of the children 
otied to take the property on the terms named it was 
to lie sold and the proceeds were to he divided among 
her heirs generally. This provision would have 
ipven to the children ol Osceola, in case of his death, 
the share that Osceola would have taken if living. 
S<» that it is plain that she had no intention of ex¬ 
cluding them from the benefits of her will.” 

lVrhaps the simplest answer is that the testatrix was giv¬ 
ing an estate of inheritance, and not a life estate, to Os¬ 
ceola. or in case ot his refusal, to George, and so oil. 

What Did the Testatrix Mean by the Words “All Except 
Those Two Are Excluded from Any Participation in 
My Property” Contained in the First Codicil? 

!• hi considering this (juestion. we must refer for a mo¬ 
ment to the will itselt. I>v the third item of the will she 
has not only given a life estate in her residuary property to 
tour daughters, hut has provided that il other married 
daughters should he left widows, destitute of support, tliev 
should also become life tenants and he entitled to “a home 
and maintenance trom such property as 1 may leave it be¬ 
ing my sole object to prov ide for the helpless of my chil¬ 
dren.” When she came to make her codicil she had al¬ 
ready given her son George the property devised to him in 
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the will. All of the daughters except Maria Devereux and 
Rebecca Ann Green had married, and therefore no longer 
needed “a home and maintenance” from such property as 
the testatrix left. Nothing had been given between the 
date ot the will and the codicil to any child except to George, 
who had gotten his share absolutely in the year lSfWJ. 

If this codicil is to be construed according to its absolute 
wording then it lies in the mouths of the children of George 
Green to hereafter assert, although their counsel say that 
they do not assert it now. that inasmuch as the codicil pur¬ 
posed to dispose of “my property' and inasmuch as her 
property at the time the first codicil was made included the 
property devised by the will itself to Osceola C. Green, the 
words “my property" conveyed all of the property which 
the testatrix owned at the time of the first codicil, and that 
they, the children of George Green, are now by the mere 
tact that George Green outlived the surviving life tenants, 
entitled in fee simple to the property given by the will itself 
to Osceola Green. 


We all know that the testatrix had no such intent. It is 
evident, then, that we are not to read only the naked words 
of this codicil it we seek the true intent of the testatrix. 
Therefore the words “all except those two are excluded 
from any participation in my property.” not only do not 
prevent Osceola Green from participating in her property, 
but they do not prevent him from taking in fee simple un¬ 
der the will the part by said will devised to him. 

2. But. again, these words, “all except those two are ex¬ 
cluded from any participation in my property,” evidently 
refer to the fact that Marv Imogen Green and Louisa K. 
Green, because they had married after the will was made, 
are cut off from any share in the possession and enjoyment 
of the residuary life estate. They further refer to the fact 
that the codicil revokes the right of any married daughter 
who may become a widow or destitute to have a home and 
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maintenance out of the residuary estate. As is patent all 
through these testamentary papers, the testatrix thought 
that when a man married one of her daughters he under¬ 
took to provide for his wife and children, just as she 
thought that when her son married another man’s daughter 
then that son undertook to provide for his wife and chil¬ 
dren. She thought that her sons should provide for their 
families. She thought that other people’s sons who mar¬ 
ried her daughters should have a similar obligation resting 
upon them. She was going to help her sons. She was not 
going to Help her sons-in-law. The family home with the 
surrounding acres she thought would furnish a home and 
maintenance for her two remaining helpless daughters, the 
widow and the unmarried one. She did not intend by her 
codicil to make any provision for any of her daughters save 
the two who were helpless at the time she made the codicil, 
to wit: Mrs. Devereux and the single daughter. This home 
and the surrounding acres she doubtless thought would en¬ 
able these two daughters to make a living, scanty and la¬ 
in >rious though it should 1>e. by taking boarders and by sell¬ 
ing dairy and farm products in the neighboring town of 
Georgetown. This view of it is not only indicated by the 
whole situation, but by the use of the word “participation.” 
a word that relates to use. possession and enjoyment. The 
testatrix making her own codicil would never use the word 
“participation” in connection with title. It conveyed to her 
mind exactlv the idea that she had. that is. that during the 
lives of M rs. Devereux and Retecca Ann Green, nobody 
should participate or share with them in the use, enjoy¬ 
ment and shelter of the family home and in the profit to be 
derived from keeping boarders in the family house and sell¬ 
ing dairy and farm products from the surrounding acres. 

The second codicil throws light upon this intention of the 
testatrix in the first codicil. After the making of the first 
codicil one of the daughters not included in its provisions, 
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Mrs. Quesenberry. apparently became a widow and desti¬ 
tute. 1 hereupon the mother, realizing that by the first co¬ 
dicil the said daughter had no longer the right to claim a 
home and maintenance from the residuary estate given to 
her under the will itself, made provision for this daughter 
by giving her the tract of land marked in blue with her 
name upon the plat. Exhibit A. 




Any other interpretation of this language would make 
the testatrix die intestate as to everything except the life 
estate. I his fact does not seem to have occurred to counsel 
tor the appellants. In their brief, page IS. they sav. after 
quoting the language in question: 


This caiefully expressed exclusion from 'any 
participation in the property until the two daughters 
referred to shall marry <>r die of itseli differentiates 
this particular will from any of those which are re¬ 
lied upon by adverse counsel in their brief.” 


In order that the first codicil may operate as a complete 
will as to the residuary real estate, it must itself, and at the 


moment of the testratrix s death, dispose not simply of the 
life estate, but also of the remainder or reversion. Xow 


the counsel for the appellants are here claiming that at the 
moment of said death their father, George Green, acquired 
an interest in this residuary real estate. Whether this in¬ 
terest was a vested or contingent remainder or an executory 
devise, or by whatsoever name it may be called, it must have 
been, nevertheless, an interest known and recognized by the 
law. Me must have acquired at said moment a title and in¬ 


terest in the residuary estate. Rut if. as counsel for the ap¬ 
pellants claim, the words “all except those two are excluded 
from any participation in my property.” excluded every 
other interest, and the testatrix meant “that nobody 
except the daughters Maria and Rebecca Ann were to have 
any interest of any kind in the property during the period 
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referred to in the exclusion" ( p. IS. Appellants brief), then 
neither Osceola Green nor George Greeti nor their repre¬ 
sentatives can claim to have had any estate whatever, 
whether it l>e a vested or contingent remainder, or execu¬ 
tory devise or otherwise, howsoever, under the words of the 
testatrix’s first codicil. But this is a rcductio cui absurd uni. 
The words “are excluded from any participation in im¬ 
properly." meant that only those two should participate in 
the use. possession and profit of the home and its surround¬ 
ing acres during their lives, or the life of the survivor. They 
did not mean to have the testatrix contradict herself by 
adding, as she did. to the sentence containing these words, a 
devise upon a condition subsequent, to her son. Osceola 
Green, which devise in itself made him a participant not in 
possession or enjoyment or profit, which alone the testatrix 
had in mind, but a participant in title to the residuary es¬ 
tate. and that, of course, and necessarily, during the exist¬ 
ence of the life estates. 

Adverbs “When,” Etc., Refer to Time of Taking Possession 

and Not of Vesting of Title. 

The general rule on this subject is stated in Jarman on 
Wills, Edition of 1880. bv Randolph & Talcott, page 407 
(star page 800 of original edition ), as follows: 

“It may be stated as a general rule, that where a 
testator creates a particular estate, and then goes on 
to dispose of the ulterior interest, expressly in an 
event which will determine the prior estate, the 
words descriptive of such event, occurring in the lat¬ 
ter devise, will be construed as referring merely to 
the period of the determination of the possession or 
enjoyment under the prior gift, and not as designed 
to postpone the vesting. Thus, where a testator de¬ 
vises lands to A for life, and after his decease to B 
in fee. the respective estates of A and B (between 
whom the entire fee simple is parcelled out) are both 
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vested at the instant of the death of the testator, the 
only difference between the devisees being that the 
estate of the one is in possession, and that of the 
other is in remainder.” 


Many authorities are cited in support of the proposition. 

It is also settled that when there is a gift to a person for 
life, if she so long remains unmarried, or for life, or until 
bankruptcy, followed bv a gift over in the event of mar¬ 
riage or bankruptcy, the remainder is not contingent, but 
vested so as to take effect either upon the death or marriage 
or bankruptcy, as the case may be, of the tenant for life. 
Lux ford rs. Cheeke. 3 Lev., 125; Lady Ann Fry’s Case, 1 
\ ent.. 199; Gordon tx Adolphus, 3 B. P. C., BOG; Foster 
rs - Lord Romney, 11 East, 594; Meeds vs. Wood, 19 B., 
215; Browne rs. Hammond, Jo., 210; Walpole vs. Laslett, 
7 L. T. X. S., 520; Etches <\s\ Etches, 3 Dr., 441; Under¬ 
hill rs. Roden, 2nd Ch. I).. 494; In re Cane: Ruff vs. Sivers, 
00 L. J. Ch., 30. 

L nder the heading of “Devises vested, notwithstanding 
expressions of seeming contingency, Air. larman, pages 
4P> et seep, reviews cases where the expressions “when,” 
upon, etc., are used, and reaches the conclusion that these 
words are always to be construed as relating to the posses¬ 
sion as contrasted with the vesting, and that they do not 
make a remainder contingent. 

In the Supreme Court of the United States and in the 
courts of the District of Columbia, this doctrine has become 
settled. 

In the case of Doe, Lessee of Poor, vs. Considine, Gth 
Wallace. 458. the Supreme Court says (p. 475): 


“Adverbs of time—as zvhere, there , after, from, 
etc.—in a devise of a remainder, are construed to re¬ 
late merely to the time of the enjoyment of the es¬ 
tate. and not the time of the vesting in interest.” 
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In support of this proposition the Court cites the follow¬ 
ing cases: Johnson tx Valentine. 1 Sanford, 44; Moore vs. 
Lyons, 2.** Wend., 11!»; Boraston’s Case. 4 Coke. 20; Min¬ 
ing ix Batdortt. .* Harr. .‘>o«;; Lives T'.v. Frizzle. S Iredell's 
Equity, 24IP 

I his case lias been cited and tollowed in the following 
cases: Dike rs. Stephenson. !M> Mass.. 100; Chew 7 \w Kel¬ 
ler. 100 Mo.. 4»;s; Chaffee r.v. Maher. 1 7 l\. I.. 741 ; Tindall 
7S. Tindall, Mo Mo., 220. 

In the case of McArthur 7 x Scott. 1 10 C. S., .440, Mr. 
Justice Gray delivering the opinion of the court said (p. 
.478 ) : 


“For many reasons, not the least of which are that 
testators usually have in mind the actual enjoyment 
rather than the technical ownership of their prop¬ 
erty, and that sound policy as well as practical con¬ 
venience requires that titles diould he vested at the 
earliest period, it has long l>een a settled rule of con¬ 
struction in the courts of England and America that 
estates, legal or equitable, given by will, should al¬ 
ways he regarded as vesting immediately, unless the 
testator has by very clear words manifested an in¬ 
tention that they should he contingent upon a future 
event. 

* * * * * * 

“If all the children and grandchildren should die 
before any grandchild should come of age. the distri¬ 
bution ot the income would necessarily cease. In 
that event, if anv of the grandchildren dying under 
age should leave children, the effect of holding the 
remainder to he contingent upon the coming of age 
of the youngest grandchild would, as that contin¬ 
gency had never happened, cut off the great-grand¬ 
children from any share in the estate, in direct con¬ 
travention of the general intent of the testator. The 
more reasonable inference is. that upon the determin¬ 
ation of the life estate by the death of all children 
and grandchildren, for whose benefit it was created. 
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the great-grandchildren would be immediately en¬ 
titled to the remainder. 

* * * * * * 

(P. *380.) ‘ I he words ‘and equally divided per 
capita,' while they qualify the effect of the word ‘in¬ 
herited’ so far as to prevent a taking by the grand¬ 
children per stirpes as under the statute of descents, 
also plainly indicate a vested remainder. Words 
directing land to l>e conveyed to or divided among 
remaindermen after the termination of a particular 
estate are always presumed, unless clearly controlled 
by other provisions of the will, to relate to the be¬ 
ginning of enjoyment by the remaindermen, and not 
to the vesting of the title in them.” Citing Doe vs. 
Considine. 


In the recent case of Johnson vs. Washington Loan & 
Trust Company, :):) Appeals, I). C., 242, your Honorable 
Court held, following Doe ex dem. Poor vs. Considine, and 
McArthur rs. Scott, that: 


‘‘Adverbs of time, as ‘where.’ ‘there,’ ‘after,’ 
from, etc., in a devise of a remainder, are con¬ 
strued to relate merely to the time of the enjoyment 
of the estate, and not the time of vesting in interest.” 


It is not necessary to multiply authorities on this point. 


Remainder Vested Although Future Period of Distribution 

Named. 

The case of Potter rs. Couch, 141 L\ S., 2!M>, is a very 
important one upon the subject of the vesting of a re¬ 
mainder. although it can take effect in possession only at a 
future period fixed by the testator for the distribution of 
his estate. In this case the testator devised certain prop¬ 
erty to his executors as trustees for the term of twenty 
years, giving them certain powers. “After the expiration 
of the trust estate vested in my executors and trustees for 
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the term of twenty years after my decease,” he devised and 
bequeathed one-fourth of all his estate to his widow, one- 
fourth to his brother, one-fourth to Ins nephew, and then 
& av e certain legacies and annuities to other persons for the 
remaining fourth. He further provided that his executors 
should pav a certain part of the income during the twenty 
- N ears to his brother until the final division of my estate, 
which shall take place at the end of twenty years after 
my decease, and not sooner.” Of this will the court say. 

Mr. Justice ('»rav delivering the opinion of the court (naire 
31 : 3 ): 

hrom this view of the nature and duration of 
the estate ot the trustees, it necessarily* follows that 
bv the terms of the fourth and fifth clauses of the 
will, devising and bequeathing to the testator’s 
brother and nephew respectively, ‘after the expira¬ 
tion of the trust estate vested in my executors and 
trustees.’ ‘one-fourth part of all my estate, both 
real and personal (after the payment of debts and 
legacies, which he charged upon the real estate), no 
legal title in any specific part of the estate, and no 
right of possession, vested in either of them, until 
the trustees had divided the estate and conveyed 
to each ot them one-fourth of the estate or of the 
proceeds ot its sale; but. on well settled principles, 
an equitable estate in tee in one-tourth of the resi¬ 
due ot the testators whole property vested in the 
brother and in the nephew, respectively, from the 
death of the testator. Cropley z-s. Cooper, lit Wall.. 
Ho ; McArthur ix Scott, 1 13 l\ S.. 340, 37*. 3*0; 
Phipps vs. Ackers. !> Cl. & Fin.. :>*3; Weston vs. 
Weston. 12:> Mass.. 2<>s; Xicoll vs. Scott, hf) 111.. 
•V20 ; Scofield r.w Olcott. 120 111.. 3«;g.” 

The case of McArthur vs. Scott, cited in the briefs ot 
both appellants and appellees. 113 C. S.. 340. is very im¬ 
portant upon this point as well as upon that of the vesting 
of the remainder, and as to the fact that the testatrix had 
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in mind the possession rather tlian the title of the residuary 
estate when she referred to the termination of the life 
estate. So much of the very long will in that case as con¬ 
cerned the questions he lore the Supreme Court of the 
l nited States is given in full at pages M2 to Mi\ of the 
report. So much of it as is necessary is thus condensed in 
the syllabus (p. 340) : 


A testator devised lands and personal property 
to his executors and their successors, and their heirs, 
in trust; and directed that the income, until his 
youngest grandchild, who might live to be twenty- 
one years of age. should arrive at that age, should be 
divided equally among the testator s children, or 
the issue of any child dying, and among the grand¬ 
children also as they successively came of age: that 
after the decease of all my children, and when and 
t c \ nil^c.'t grandchild shall arrive at 
the age of twenty-one years,* the land should be 
inherited and equally divided between my grand¬ 
children per capita . in fee. and that “in like manner’ 
the personal property should ‘at the same time be 
equally divided among my said grandchildren, share 
and share alike per capita'; and that if any grand¬ 
child should have died be]ore the final division , leav¬ 
ing children . they should take and receive per stirpes 
the share which their parent would have been en¬ 
titled to have and receive if then living.'' 


The Supreme Court held that under this will all the 
grandchildren took equitable vested remainders, opening to 
let in those born after the testator's death, and subject to 
be divested only as to any grandchild who died before the 
expiration of the particular estate, leaving issue , by the 
EXECUTORY DEVISE OVER To SUCH ISSUE. 

In the case at bar the executory devise over to George 
Green, is upon Osceola's refusal to take, and not upon his 
surviving the marriage or death of the last life tenant. 


The point to be noted in this connection is that in spite 
of the strong language of the will tending to show that 
the remainder was contingent upon the arrival of the 
youngest grandchild at twentv-onc years of age, neverthe¬ 
less the Court seemingly held that the only language of the 
u'lll which would direst the rested remainder as to the 
share .s of those grandduldren who should die leaving chil¬ 
dren before the determination of the life estate was the ex¬ 
plicit direction of the zed/ that such children should take 
those shares ( p. 477). 

There is a Difference Between Devises to Children as a 
Class and to Children Definitely Named as Individuals. 

Chancellor Kent says: 

"It is settled that all contingent estates of inheri¬ 
tance, as well as springing and executory uses and 
possibilities, coupled with an interest, where the per- 
S(>n to take is certain, are transmissible by descent, 
and are devisable." 

4 Kent. 202. 

7 his rule by its terms applies where tin person to take is 
certain, as where an individual is named or definitely de¬ 
scribed as the party to take when the contingency happens. 

Hambleton vs. Darrington. 40 Md., 44.7: 

Snively vs. Beavans. 1 Md.. 20s; 

Buck vs. Lantz. 40 Md., 444. 


In the case of Poultney vs. Tiffany. 112 Md.. 040. the 
court sav ( referring to Cox vs. Handy. 7 s Md.. 108). at 
page 0.44: 

"In that case, the testator mentioned his children 
by name in the will, and the court adverts to that 
circumstance as indicating that the remainder was 
intended to be a vested remainder, and cites 1st 



Preston on Instates. J'O, to show that when a re¬ 
mainder is limited to a person in esse and ascer¬ 
tained. to take effect, by words of express limitation 
on the determination of the preceding particular es¬ 
tate. that remainder is most clearly : ested; and held 
that the language of the will in that case was not 
such as to leave room for construction, and there¬ 
fore the remainders should be held to be vested in 
the children of the deceased child by way of substi¬ 
tution. and in a deceased child leaving no children, 
as the will made no provision for substitution in 
such a case. This result was reached because the 
court was of opinion that the testator had not dearly 
indicated hi> intention to postpone the vesting in in¬ 
terest to the latter <»i the two periods mentioned and 
the case was 11 1 n^ brought within the general rule 
favoring early vesting.” 

An Interest is to Be Construed as Absolute Rather Than 

Defeasible. 

In the essay entitled “An Original View of Executory 
Interests in Real and Personal Property.” by Josiah W. 
Smith, probably the most learned English Common Law 
lawyer upon the law ot real estate, save possibly Mr. Fearne 
himself, which essay is published with Mr. Fearne’s essay 
on Contingent Remainders, the author says (Sec. 22X) : 

“It would appear to be a general rule, deducible 
from principle, and from actual decisions, though 
not enunciated by authority, that, in doubtful cases, 
an interest, whether vested or contingent, ought, if 
possible, to be construed as absolute or indefeasible, 
in the fir>t instance, rather than as defeasible; but 
if it cannot be construed to be an absolute interest 
in the first instances, that, at all events, such a con¬ 
struction ought to be put upon the conditional ex¬ 
pressions which render it defeasible, as to confine 
their operation to as early a period as may he: so 
that it may become an absolute interest as soon as it 
can fairly be considered to be so. For, 


32 


(Sec. 224.) "1. This would seem clearly deduci- 
hle from the well-known rule, that conditions arc 
odious, and shall he construed strictly; a rule which 
would appear to apply to those conditions which are 
termed in a preceding page mixed conditions, as well 
as to conditions which are simply destructive. For, 
it it applies to conditions subsequent which are 
simply destructive and upon which an .estate is to tx* 
defeated, and made to revert to the heir, who is fav¬ 
ored by the law. it would seem to apply also to those 
conditions which are both destructive and creative, 
and upon which an estate is to he divested, and a 
new estate arise in favor of another person, by wav 
of conditional limitation. 

( Sec. 22.1. ) "2. The person claiming under a 
prior Iimitation . anil his children. lieitig of collide 
the primary objects of the grantor’s or testator’s 
bounty or consideration, and the persons claiming 
under the limitation over being onlv secondary oh 
jects of such bounty or consideration; it is of course 
reasonable to lean in favor of the primary objects, 
by construing their interest to he absolute, in the 
first instance, or as early as by fair construction it 
can he considered t<> 1>e so. rather than to lean in 
favor of the secondary objects, by construing the in¬ 
terest of the primary objects to Ik* defeasible.” 


Unless Survivorship is Made a Part of the Description a 
Future Contingent Executory Interest goes to Those 
Who Are in Being at the Happening of the Contingency, 
Including the Representatives of Those Who Have Died 
Before. 


Phis has been so often decided as to be indisputable. In 
re Creswell. L. R. 24 Ch. I)iv., 102; W inslow v. Goodwin, 
7 Met., 3(13; Gardner v. Hooper. 3 Gray, 3DS; Dunn v. Sar- 
ireant. 1(M Mass.. 330; Merriam v. Simonds. 121 Mass.. 

o 

IDS, 20g; Minot v. Tappan. 122 Mass.. .13.1; Daniels v. FJd- 
redge. 12.1 Mass.. .33(1; Belcher v. Burnett, 12(1 Mass., 230; 



Putnam v. Story. 132 Mass.. 205; Whipple v. Fairchild, 
l-»2) Mass., 203; Bond s Appeal. 31 Conn., 183. 

But in the case at bar. on the principle that cxprcssio 
minis cst exclusio aJtcriiis, the testatrix pointedly made 
survivorship a part of the description when she dealt with 
tlie daughters and as pointedly excluded it in the case of 
Osceola, and upon his refusal, of George. 

On this subject. Mr. justice Stafford deciding the case be¬ 
low. said as follows (R., p. 284) : 

“Now looking at it from this point of view, what 
is there to show that Mrs. Green( the testatrix) in¬ 
tended to tie up Osceola’s share in the estate by 
making bis right to it to depend upon his being alive 
at the termination of the life estate, and to take it 
away from his branch of the family, if he happened 
to die before the life tenant? She doesn’t say that. 
If that had been her wish it would have been easy 
to have expressed it. When she came to provide for 
the offer being made to her daughters in case Os¬ 
ceola and George l>oth declined, she did say it. She 
said the offer should be made in turn to each of her 
daughters who might all lx? living at that time! If 
she had meant that in the case of Osceola, would she 
not have said it?” 


Even Contingent Remainders and Executory Devises Which 
are not Contingent upon Account of the Person Descend 
to the Heir of the Persons to Whom They are Limited 
where They Die Before the Contingencies Happen on 
Which Such Interests Are to Vest. 

It is said by Mr. Smith in the treatise referred to, Sec- 
ti<>n 14<. as follows : 

“W here the executory interest was not in the first 
instance contingent on account of the person, or 
where it ceases to be contingent on account of the 
person; the interest is transmissible, though of 
course, in the latter case, unless it continues execu- 
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lory on account ot some other contingency on which 
n depends, it is then transmissible as a vested and 
not as an executory interest. 

Section 

kxeuitory interests in real property, which are 
not contingent on account of the person, descend to 
the heir ot the persons to whom they are limited, 
and such executory interests in personal property, 
pass to the executor or administrator of the persons 
t<> whom they are limited, where they die Ik? fore the 

contingency happens on which such interests are to 
vest.” 

Section 144 : 

” 1 hose executory interests which are contingent 
simply on account of the person, are of necessity [in¬ 
transmissible executory interests, localise, if there 
diould be no person answering the given description, 
ot course no interest ever attaches in any one. And 
it theie should be such a person, the interest limited 
to him becomes a vested interest in him; so that, on 
hi> death, it is transmitted to his representative, not 
as an executory interest, which it has ceased to be. 
but as a vested interest.” 

( >n ,Jlc sanu ‘ subject Mr. Fearne says, page 5a 1 (star 
page 555 » ; 

I here still remains another property of execu¬ 
tory devises to be taken notice of, which belongs to 
them in common with contingent remainders; what 
I mean is. that an executory interest, whether in real 
oi pel sonal estate. i> transmissible to the representa¬ 
tive ot the devisee, when such devisee dies liefore 
the contingency happens; and if not before disposed 
ot. will vest in such representative when the con¬ 
tingency happens.’’ 

Numerous authorities are cited by the author in support 
ot hi" proposition. 
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No Affirmative Act of Election Was Required from Osceola. 

It will he difficult to distinguish the case at bar from thai 
of I aylor vs. Mason, 9 Wheat. 325 (See p. 98 of appellants 
briei). Chief Justice Marshall says (p. 343) : 

1 he testator then directs, in addition to the 
change of name, that an oath, prescribed in his will, 
shall be taken, and then proceeds, ‘and on his (the 
f person that may have the right) refusing to comply 

with the above-mentioned terms, to the next male 
heir, on the same terms.’ The property is, in the 
first instance, devised to all the male heirs of J. T. 
Mason, the oldest to take first. The testator then 
proceeds td describe the state of things in which the 
next oldest is to take. That state of things is the 
refusal of the oldest to comply with the terms 
annexed to the estate given to him. Upon this re¬ 
fusal. the devise is immediate. No intervention of 
the heir-at-law is necessary, to defeat the title of 
the oldest, and to vest the property in the next male 
heir. Bi t until this refusal, the rights of 

the OLDEST REMAIN UNCHANGED.” 

In the case at bar the bequest to Osceola was immediate, 
and took effect in title, though not in possession upon the 
death of the testatrix No act of formal acceptance on his 
part was necessary. As the Supreme Court says in the 
Taylor case, before the next oldest should take, there must 
be “the refusal of the oldest to comply with the terms an¬ 
nexed to the estate given to him. * * * But until this 

refusal the rights of the oldest remain unchanged." 

In other words, in addition to the condition subsequent 
of the payment of the money, there is annexed to the exec¬ 
utory devise to George the condition precedent that Os 
ceola shall have refused to take. The language of the first 
codicil again and again adverts to the intention of the tes¬ 
tatrix that the words of the codicil shall amount to a gift to 
Osceola, for she says in that codicil (R., p. 20), “in the 
event of his (Osceola) not accepting the property.” And 



again, with respect to George: “ft is niv wish should he de¬ 
cline to take the property on the same terms.” And again, 
with respect to the daughters, “upon all rejecting it,” etc. 

I here is. therefore, no question whatever that no election 
*>n the part of Osceola was required. 

In argument the appellants will probable urge that 
even the title examiners did not think that Osceola C. 
Green had a lull right to convey a fee in the property, at the 
time the deed to the Hubbards was executed, for it was in¬ 
sisted upon that all the heirs ot Ann Green should unite in 
the deed, which they did. I his. however, is not correct. 

I he title examiners did not question Osceola C. Green’s 
right to a vested fee under his mother’s will but they thought 
there should be upon record some evidence that he had 
elected to take the fee given him by bis mother, as unless 
he did elect to take, it would not In* known but that some 
other ot the heirs would in their several turns as provided 
bv the will, so elect, should Osceola decline. Therefore un¬ 
til some evidence of election on his part was made, there 
would be an uncertainty and no one would, perhaps, buy. 
I*nt as soon as Osceola put upon record Ins determination 
to elect and did so elect and declared himself ready to pay 
the amounts to be paid to his several sisters, all doubt was 
removed and the examiners did not hesitate to take as good 
the title given by him in conjunction with his two sisters, 
the life tenants. 

The acceptance of Osceola is to U* presumed. His sol¬ 
emnly executed acceptance, and other acts in regard to the 
po *pert} clearly establish his acceptance. Consequently, re¬ 
liance on legal presumption is unnecessary. The devise to 
Osceola took effect immediately: and whilst his recorded 
acceptance did not strengthen the title he already had (viz., 
a vested remainder in fee), such acceptance made his 
title a matter ot public notice, which thereby became in¬ 
defeasible. and to be divested only by conveyance bv him or 
by solemn renunciation. 


If the Remainder in the Case at Bar be Vested, it Can Not 

be Divested Save Upon the Clearest Intent of the 
Testatrix to Divest it. 

In the case of Harrison vs. Foreman, 5 Vesey, 207, Lord 
A Ivan ley held that where there are clear words of gift, 
creating a vested interest, the court will never permit that 
absolute gilt to he defeated, unless it is perfectly clear that 

the very case has happened in which it is declared that the 
interest shall not arise. 

In the case of Sturgess r.w Pearson. 4 Mad., 411, there 
was a bequest to A. '1'. of interest and dividends of per¬ 
sonal property for life, and then to he equally divided 
among her three children, or such of them as should he 
living at her death. The children all died in the lifetime 
ot the tenant for life. Held, that they took vested in- 
terests, transmissible to their representatives. 

It may be stated that the rule of law is that generally a 
bequest “after the death” of a particular person is held 
not to denote a condition that the legatee shall survive such 
person, but only to maiVthe time at which the legacy shall 
take effect in possession; that possession being merely de¬ 
terred on account of the life interest given to the person 
on whose death the gift is to take full effect. Blamire vs. 
Oeldart. 1G Vesey. 31G. 

In that case there was a gift of a legacy, payable to the 
legatee at the decease of the testator’s wife. The legatee 
died in 1800. during the life of the testator’s widow, who 
died in 1807. The Master of the Rolls (Sir William Grant) 
held (page 31G) : 

“The cases upon the point, which arises in this 
cause, are very numerous; and perhaps not all very 
easily reconcilable with each other; but this case 
appears to me not to be substantially distinguishable 
from those in which the words ‘at’ or ‘after’ the 
death of a particular person, have been held, not to 



denote a condition, that the legatee shall survive such 
person, but only to mark the time, at which the 
legacy shall take effect in possession; that possession 
being deferred on account of some interest in the 
subject being given to the person, on whose death 
the gift is to take effect. ... In effect and 
substance he (legatee) took a remainder, which 
liecame vested immediately upon the testator’s death, 
and was not defeated by his own death in the life¬ 
time of the wife.” 

In the case of Bayley Z's. Bishop, \ esev <5, there was a 
devise to the devisor's wife for life, and from and after 
her decease to trustees upon trust to sell, and among other 
bequests, to lay out five hundred pounds in an annuity for 
the life of his son. The son died during the life of the 
wife. The Master of the Bolls. Sir William Grant, held 
(page 10): 

“The first question is. Whether this bequest in 
favor of the testator’s son Thomas failed by his 
death in the life of the widow?” 


(Page 11): 

“Taking this to he a pecuniary legacy of five hun¬ 
dred pounds, the question is, whether it fails by 
the death of Thomas Bayley in the life of the 
widow? I am of opinion, it does not. The re¬ 
mainder to the trustees was a vested interest at the 
testator’s death. If the wife had been then dead, 
the trust must have been immediately executed; the 
estate sold ; and the money distributed, ft was there¬ 
fore merely on account of the estate for life in the 
widow, not with reference to the circumstances of 
the legatees, that the sale and payment \were post¬ 
poned. It is impossible to reconcile all the cases of 
legacies payable out of land. But upon the authority 
of Dawson vs. Killet, I must hold this vested upon 
the testator’s death.” 



The Maryland Cases are Especially Strong Upon the Subject. 

In the case of Meyer vs. Kisler. 2!) M«l„ 28. a testator de- 
vlse< I ,he resl( lue of liis estate, real and personal, to his wife 
and to B. to hold the same in trust, and from the rents, and 
profits, etc., to pay taxes, assessments, etc., and out of the 
residue to pay his wife one-third,—the balance to be in¬ 
vented in stock of tbe city of Baltimore, from year to year, 
and held in trust with the other property until the end of 
twenty years from his death, or until his youngest child by 
his then wife should arrive at the age of twenty years, 
whichever should firsi happen; ami then the whole, inelud- 
imj principal and interest, to be divided as follows: One- 
tlurd to Ins wife, and the other two-thirds to all his children, 
share anti share alike, as well the children by his first wife 
<is the child or children by his then wife; and in the event of 
the death of either of his said children, leaving lawful issue, 
such issue to receive the share, that the deceased would have 
l>een entitled to if living: and if his wife should be dead at 
the time of such division, then the whole of the trust prop¬ 
erty to be divided among all the children and lawful issue 
as aforesaid. 

I he court held that the children of the testator took a 
vested interest in the property devised to them; and the sur¬ 
viving husband of one of the daughters—she dying intes¬ 
tate and without issue—was entitled to a life estate in her 
share of the realty, and absolutely to her share of the per¬ 
sonalty. 

Chief Justice Bartol, delivering the opinion of the court, 
said (p. :J2) : 

“The whole contest in the case, is as to the rights 
of John Rose as surviving husband of Elizabeth 
and presents the question whether under the residu¬ 
ary clause of the will, the children took a vested in¬ 
terest in the property devised to them; or whether 
their interests were contingent and to become vested 
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only at the expiration of twenty years after the tes¬ 
tator s death, or upon his youngest child arriving at 
the age of twenty years, whichever should first oc- 
cur. 


The Chief Justice then cites the case of Snively vs. 
ens, 1 Md.. 20N, in which— 


Beav- 


“an estate was devised to the brother of the testator 
in the event of the testator’s two sons dying before 
they arrived at twenty-one years of age. he paying 
to testator’s wife $1,000. It was held that the legacy 
to the wife was a vested interest, and though she 
died before the contingency happened upon which 
the devise to the brother of the testator was to take 
effect, her personal representatives were entitled. 
The court said (p. 222 ) ‘The law is said to favor the 
vesting of legacies, and hence to defeat a bequest of 
this bind, it must appear from the nature and cir¬ 
cumstances of the case, that the time of payment was 
made the substance of the gift, and that the testator 
meant that time as the period when the legacy should 


The Chief Justice next quotes the case of Waters vs. 

Waters. 24 Md., 444. 455, and says: 

“In Waters vs. Waters. 24 Md.. 444, 455, this 
court recognized and applied the rule of construc¬ 
tion which favors the vesting of estates, citing with 
approbation the language of Mr. Jarman, as cor¬ 
rectly stating the law on the subject. That learned 
author. Vol. 1. 727, states the general rule to be ‘that 
where a testator creates a particular estate, and then 
goes on to dispose of the ulterior interest, the words 
descriptive of such event, occurring in the latter de¬ 
vise, will he construed as referring merely to the 
period of the determination of the possession or en¬ 
joyment under the prior gift, and not as designed to 
postpone the vesting.’ ” 






4 
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Chief Justice Bartol then proceeds as follows (p. 33) : 

“The case before us (Meyer vs. Eisler) comes un¬ 
der this general rule. Many authorities might be 
cited in support of this ancient and well established 
rule of construction. In Boraston’s Cask, 3 Coke, 
11>, ‘a testator devised land to A. and B. for eight 
years, and after the said term, the land to remain to 
his executors for the performance of his will, till such 
time as H. should accomplish his age of twenty-one, 
then to him, his heirs and assigns forever.’ H. died 
under twenty-one, it was held that the remainder to 
H. was vested and not contingent upon his arriving at 
the age of twenty-one. This decision has since been 
invariably followed, and settles the construction of 
the will before us. We refer also to Doe vs. Ewart, 
7 .Ad. & E., 030; Doe vs. Prigg, 8 B. & Cres., 231; 
Edwards vs. Symonds, 0 Taunt., 213. The rule is, 
if the legatee l>e capable of taking, ‘no mere post¬ 
ponement of the time of payment, will prevent his 
having a vested and transmissible interest.’ Here 
there is nothing on the face of the will to indicate the 
intention of the testator to postpone the vesting of 
the estate till the happening of the event named; that 
is not the substance of the gift, but points merely to 
the period of possession or enjoyment.” 

In the case of Cox vs. Handy, 78 Md., 108, a testator 
devised certain property to his wife for life, and directed 
that after her deatli it should be divided amongst his chil¬ 
dren. share and share alike, the child or children of any de¬ 
ceased child to take the portion to which the parent, if liv¬ 
ing. would have been entitled. The court held (p. 125) that 
a share of the property vested in each of the children of the 
testator who survived him. but. if any such child should 
leave children at his death, his share was divested in favor 
of such children, but it was not divested by the death of the 
child in the lifetime of the tenant for life without leaving 
children. At page 127 the court held that the children of a 
child dying before the period of distribution were substi- 
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tmed in In's place: but the share of a child dying without 

children is not divested and goes to his personal represents 
tires. 

Justice* Bryan, delivering tlie unanimous opinion of the 
court, says (p. 122 ) : 

1 he clause declares that the child or children of a 
deceased child shall take the parent’s portion; but 
it does not state what is to become of the portion of a 
deceased child in case he should die without children 
Is the estate which was granted to him by the pre¬ 
vious terms of the clause to be divested? If so. to 
whom is it given? 'file words used do not state that 
it is to be divested, and given to someone else. If 
they receive this construction, it must be by virtue of 
some imperative rule. Let us see if there is any such 
rule. It will be observed that the meaning of the 
language is not embarrassed by being associated with 
doubtful or ambiguous provisions, and that the ques¬ 
tion is presented rather barelv and nakedly In 
Strother rx Dutton. 1 De (', & j.. <;L5, testator made 
a bequest to Ins daughter and her husband, and at 
the death of the longer liver it was to be distributed 
equally among her children, and it was then stated 
‘in case any lawful children are living from son or 
daughter being dead, the issue of their marriage 
that such child or children, shall l>e equally entitled’ 
to the part or share their parents would be entitled to 
it they had been living.’ The daughter had several 
children, four of whom died in her lifetime without 
issue, it was held that their shares vested in them at 
their birth and were not divested; for the gift in fa¬ 
vor of the issue of the children who had issue, did 
not affect the shares of the children who died wdth- 
out leaving issue. In Hervey rs. McLaughlin 1 
r'lKe. ~t>4. there was a bequest to a legatee for life 
an,I after her ,loath, to her three children in equal 
shares, 'and in ease of the death of either of them 
the share of such as might die to go to and belong 
to the children, or child, if hut one. of the child so 
dying. I wo of the children having died in the life- 




time of the testatrix, one leaving children, and the 
other without children, the court held that the inten¬ 
tion of the testatrix was to substitute the children of 
those dying in the lifetime of the legatee for life in 
the place of their parents, and that the parents took 
vested interests on the death of the testatrix, subject 
to be divested in favor of their children on their 
death in the lifetime of the legatee for life leaving 
children; and as to the child who died without chil¬ 
dren the court held that she took her share absolutely 
and that at her death, it devolved on her personal 
representatives. To the same effect are Baldwin vs. 
Rodgers, 3 l)e G. M. & G., 649; Etches z's. Etches, 
3 Drew., 44* ; In re Bennett, 3 I\. & J., 280, and 
many other cases. In McArthur vs. Scott, 113 U. 
S.. 381, the Supreme Court of the United States con¬ 
sidering a direction of the same kind in a will, said 
its only effect was to divest the share of any deceased 
legatee leaving issue, and to vest it in such issue. In 
view of these authorities, we think that we are justi¬ 
fied in holding that a share of the property vested in 
each of the children of William W. Handy who sur¬ 
vived him, but if any such child should leave children 
at his death, his share was divested in favor of his 
children; and that it was not divested by the death 
of the child in the lifetime of the tenant for life with¬ 
out leaving children, 'file clause of the will in ques¬ 
tion disposed of both real and personal property; we 
suppose that the testator’s purpose was the same in 
regard to both descriptions of property. In Engel vs. 
State, use of Geiger, 65 Md., 539, and Straus vs. 
Rost, 67 Md., 465, it was decided on bequests and 
devises similar to the one in this case, that the child 
of a deceased child took a vested estate in the share 
which his parent would have taken if he had been 
living at the period of distribution. In Engel’s case 
the court said that it was unmistakably clear that the 
testator intended to substitute the child of the legatee 
who might die, in the place of the parent. But the 
rights of a child of the testator who might die and 
leave no children were not considered, and were not 
decided in either of these cases.” 



A mot..." for a rehearing was made, ami upon overrul¬ 
ing that motion, Bryan. Justice, said 127 ) ; 

I he property at the death of the widow was to 

K ‘' v , l, e<l an,ol U> r ">e testator s children - ‘the child 
'-r children „t any deceased child to take the p or - 

emitled W \ T |)arCm ; have been 

entitled. A share ot the property vested in each 

"i the children who were living at the time of his 

death, an. n any child died before the period of dis- 

1ns X" hi' "’? Ch,l< ! ren ’ the >’ " ere substituted in 
ns pace, hs share, however, was not divested if 

lives 6 ’' "° C1 Cn ’ blU il " cm to '’is representa- 

In the case of Roberts :x Roberts. log am., I:! , (he 
residue ot an estate was given by will to the testator s wife 
tor her hfe. m trust for the bench, of herself and of her 
and the testators children, with the power to her to lease 
and sell and reinvest the proceeds, and to use so much 
ot the principal as might k required for the support and 
education of the children. Then the testator provided : 

“1 devise and bequeath all my estate, remaining 
at the death ot my wife, to my children by my said 
wife, share and share alike absolutely, the children 
ot any deceased child shall stand in their parent's 

place and receive the share that parent would have 
neen entitled to it living/' 

During the lifetime of the testator's widow one of the 
daughters died leaving a husband and two children and 
afterwards these children died leaving their father as the 
heir-at-law and next ot km of the last decedent. The court 
held that the l>ower given to the widow to sell and reinvest 
the property and to use the principal for the support of 
the children did not operate to make the remainders to them 
contingent, nor was that construction to he had because the 
testator made no provision as to the share of a deceased 
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child who might die in the lifetime of the widow without 
leaving issue; that the remainders over vested in the chil¬ 
dren upon the testator s death and their right to participate 
in the distribution of the estate was not contingent upon 
their surviving the testator s wife. The court held further, 
that the share of the child of the testator who died in the 
lifetime of the widow vested in her children, and on their 
deaths, also living the widow, their shares passed to their 
respective next of kin and heirs-at-law. 

This case was most fully argued, and the decision is 
founded upon the previous decisions in Meyer vs. Kisler and 
in Cox vs. Handy, already quoted. 

The force of these decisions is not weakened by the de¬ 
cisions of the same court in the cases of Poultney vs. Tif¬ 
fany, 112 Md.. <>:}(), and High vs. Pollock, 114 Md.. 580. 

In the latter case the legacy was held to fail by reason of 
the death of W alter 11. Cook before the death of his 
mother, on account of the following words in the will: 

“Provided he arrives at that age (24 years) after 
the death of his said mother, or if the said W r alter 
H. Cook is twenty-four years of age at the death 
of his mother.” 

W alter If. Cook died before reaching that age. 

In the case of Poultney vs. Tiffany the decision rested 
upon the following words of the will: 

“After the payment of mv just debts and funeral 
expenses, 1 give, devise and bequeath all my prop- 
ertv, real, personal and mixed * * * unto my 

brother, Samuel Eugene Poultney * * * in 

trust however, for the following uses and purposes, 
that is to say. in trust to hold the same * * * 

and to pay the net proceeds from time to time 
to my wife for and during the term of her natural , 
life; and in trust that from and immediately after 
the death of my wife, this trust shall cease and the 
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property shall then heconte the property of all mv 
chihlre" equal shares or portions, and their re- 

the' ZiZ\ru l ' t0r *-- a<l '" inistrators and assigns. 

eases to take ,7" 0, - ai . 1y <lcccase<l chil, l in all 
eases to take the share ot the parent.” 


should | ,n T‘ ° f Api>ealS ° f Mar - Vlan<1 held that this ease 
should I* discriminated front the decisions in Meyer 

Lislcr and especially in Cox -c M nnf i v " - 

, r . , - xox l ' s - *omd\ on account of the 

dehnia- language of the will. A trust was create,I during 

Z ,r S 7 "T an " “ lla ^- aher her dead" 

ertv | tase< ' a,Ml then tl «-“ property became the prop- 
rt> o, all the testators children in equal shares or p„r- 

H-ns. and their respective heirs, executors, administrators 
assigns. ,/, c hilrf or chil<lri , n of my ^ ,,,,, 

to take the share of the parent. 

esta^Vh 7' 7 ,hert Wi * S to l,c 'listrihution of an 

testatrix * ‘ ,str,,mt,on ha<1 hee '’ "tade in the will of the 

will h ■ ; Cr ,nteri,retati,m ">».'• »* put upon the 

,lK ' "; ,erest ,hat eac h person has now he had at the 

’* ° ’ C <lea,h of the testatrix. Ann Greet.. Be the 
estate remaining after the expiration of the life estate a 
tested or contingent remainder or an executory devise j, 
U1S absolutely fixed at the death of the testatrix. There 

nas no provision made that i, should he divested upon the 
•kath of anybody. Th, „„lv . .J ... 

-ceola . 'm,i w« that if 1,, or hi, repmemative, ,|«| 

>ot pay the charges upon the property in favor of certain of 

Z2T "7 ,hat COU,<I ,,C Sai(l would he that that 
should he equivalent to a refusal to take, and George 

Green tmght take; but only i„ the event that Osceola had 

efused. [here is. therefore, no similarity whatever he- 

t«een the wills and the conditions surrounding the same 

■n the case of Poultney r.v. Tiffany and in the case at bar 

In the Poultney ease the testator gave his property ,o 
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trustees to hold the same and pay the income to testator’s 
wife during her life. The testator directed that 

“from and after her death the property shall then 
become the property of all mv children in equal 
shares, and their respective heirs, the child or chil¬ 
dren of any deceased child in all cases to take the 
share of the parent.” 

The testator vested the whole estate in trustees during the 
life of his widow, and after the death of the widow he gave 
it, not to his children living at his death, but to his children 
and descendants of his children deceased. 

The remainder estate, therefore, was in effect, to be di¬ 
vided among a class of descendants, and the language em¬ 
ployed in that will shows that the individuals, constituting 
the class of descendants to he benefited, were not to be de¬ 
termined until the death of the life tenant, because if one of 
testator s children died, the child or children of such de¬ 
ceased child should take his share. It falls, therefore, un¬ 
der that class of cases in which it is held that 

“if futurity is annexed to the substance of the gift, 
the vesting is suspended.” 

The court laid great stress upon the principle of stare 
decisis, that the use of the language “shall then become the 
property” made it impossible for the estate to vest at the 
death of the testator, following the language of the Lar- 
mour case. 

In effect, therefore, the trustees who held the legal title, 
were directed to distribute the property at the time of the 
death of the life tenant: this case, therefore, falls within 
the application of the principle that 

“Where a future interest is devised not directly 
to a given person but indirectly through the exer¬ 
cise of a power conferred upon trustees the devise 
is designed to be contingent and survivorship at the 
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time of distribution is an essential condition to the 
acquisition of an interest in the subject of the gift.” 

Matter of Baer. 14 7 X. V.. 354. 

See also supra , p. 30. 


Inasmuch as the case of Larmour vs. Rich. 71 Md.. 
:m ' is selected by the Court of Appeals in the case of 
Poultnev vs. I iff any for comparison and contrast with the 
case of Cox z'S. Handy, a reterence to that case and a 
careful reading of the same will show that Mr. Justice 
McSherrv based his interpretation of the will in question 
there upon the fact that the death of the widow was fixed 
by the testator as the point of time at which the corpus ot 
the estate should descend to and become the property of" 
her children. 1 hat is to say. the origin of the title of the 
children was to be not the time of the death of the testator, 
but the death of the life tenant. 

Mr. Chief Justice McSherry resumes the whole question 
thus, at page 384: 


“The whole controversy resolves itself into the 
single inquiry, whether the equitable estates in re¬ 
mainder were vested or contingent remainders. And 
whether they were the one or the other depends 
largely upon what Jacob Myers intended them to be. 
Had no future period been fixed bv him with rea¬ 
sonable certainty, the law itself would have treated 
the remainders as having vested upon the execution 
and delivery of the deed and the death of the tes¬ 
tator respectively: * * * but a future period 

having been fixed, and the time of its occurrence 
having been uncertain, until the death of Mrs. Mil¬ 
ler. the remainders were clearly alternative contin¬ 
gent remainders, or contingent remainders with a 
double aspect, as they are sometimes called; and so 
the case comes within the class to which those last 
noted belong. 

“These remainders never vested in Louisa K. 
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Miller, the wife of Mr. Larmour, because she died 
in the lifetime of her mother, before the period 
hxed for the remainders to vest.” 

1 his conclusion is directly against the decisions of the 
Supreme Court of the United States (which are not ad¬ 
verted to in the opinion of the Maryland court) in the cases 
cited upon the main brief of counsel for appellees. 

Perhaps the most direct answer to the cases of Larmour 
\ Rich and Poultney vs. Tiffany immediately above cited 
is the following: the case of Cropley vs. Cooper, 19 Wall., 
p. Ho. so strongly relied upon by us in the main brief and 
conceded by opposing counsel at page 37 of their brief to 
contain “perhaps the strongest language in favor of the 
main contention here on behalf of the appellees as to the 
time and effect of the vesting of the title in Osceola,” orig¬ 
inated in the Supreme Court of the District of Columbia. 
It is reported in District of Columbia Reports, Vol. 7, p. 
22V). Mr. Justice Wylie delivered the opinion of the court 
I pp. ££<-£39 ). I he facts of the case are fully discussed 
in the main brief. The opinion of Justice Wylie held that 
the remainder to W illiam Cropley, son of Elizabeth Crop- 
lev, was contingent and failed by reason of his death during 
the life of bis mother. The case was taken upon appeal to 
the Supreme Court of the United States and as we have 
seen was rexeised by that court, Mr. Justice Swavne deliv¬ 
ering its unanimous opinion. And yet Mr. Justice W^ylie, 
delivering the opinion thus overruled, had in mind substan¬ 
tially the same judicial principles which influenced fudge 
Me Sherry in the Larmour case, and Judge Pearce in the 
Poultney case, as will be evident from a reading of the three 
opinions. In so far, therefore, as the decisions of the Court 
of Appeals of Maryland in these two cases depart from the 
principles enunciated in Meyer vs. Eisler. in Cox vs. Handy, 
and in Rol>erts vs. Roberts, they depart from the decisions 
<>f the Supreme Court of the United States, of the Court of 
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Appeal* ot the District <>t Columbia, and of the general 
term of the Supreme Court of the District of Columbia. 

I he subject of one of the notes cited on tlie brief below 
ot opposing counsel, contained in :>5 L. K. A. ( \\ S. ). be¬ 
ginning at page 1 (, 1.> and referred to at pages .’>() and .‘il of 
their brief here, is the following: 


legatee 
a gift 


what time is the contingency of death of a 
<>i devisee without child or issue, upon which 
i> conditioned, referable?” 


1 he conclusion of the author of the note upon the whole 
matter is thus expressed at page 1 l<r» ; 

“A iewed as an entirety, the decisions on the sub¬ 
ject disclose a persistent, and usually successful, at¬ 
tempt to get away from the natural meaning of the 
phrase under consideration. This is due in part to 
a desire on the part of the courts to favor the pri¬ 
mary object ot the testator’s bounty, thus giving ef¬ 
fect to the specific intention to l>enefit the first taker, 
though admittedly at the expense of a general in¬ 
tention to limit such benefit to the biood of the first 
taker: but is in a greater degree attributable to the 
leaning in favor of vesting, and against a construc¬ 
tion which would postpone the absolute enjoyment. 

‘As to just what w ill constitute a justifiable means 
of escape from the natural meaning of the words 
without undue violence, where an intent to restrict 
the contingency rests only upon inference, there are 
almost as many shades of opinion as there are 
courts.” 


^ pou the particular subject of this note there is no doubt 
in this District since the decision of our Court of Appeals 
in the case of () Brien vs. Dougherty. 1 App. D. C.. 141), in 
which case the decision of the court is based largely upon 
the leading case of Doe vs. Considine. <i Wall.. 475, so 
strongly relied upon in our main brief. This note, there¬ 
fore. is really an irrelevant treatise upon a subject not in¬ 
volved in the case at bar. 
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Consideration of Authorities Cited and Quoted From by 

Counsel for the Appellants. 

I'he learned counsel tor the appellants devote pages 12 
to ir» of their brief to citing authorities to establish the 
proposition that precedents are of no value in the interpre¬ 
tation of wills. Having done this they next devote pages 
22 to .‘34 in citing and quoting from such precedents. 

'I'he learned senior counsel for the appellants is but a 
recent convert to the doctrine of lawlessness in connection 
with this subject. In his very able brief in the case of 
Johnson vs. W ashington Loan & Trust Company, .‘33 App. 
I). C.. 242. he devotes twenty-one pages to the citation and 
consideration of authorities upon the construction of the 
will in question in that case, and especially upon the ques¬ 
tion as to whether the remainder created by that will was 
vested or contingent. The Court in that case do not de¬ 
termine that the authorities cited before them upon the 
argument of that case were useless. On the contrary they 
say (p. 250) : 

“Undoubtedly, as declared in Smith vs. Bell. 0 
Pet.. OS. 75; S L. Ed., 322, 325, the first and great 
principle in the exposition of wills, to which all 
other rules must bend, is that the intention of the 
testator expressed in his last will shall prevail, if 
not inconsistent with settled rules of law. 

“We do not find in the words of the testator such 
a clear and certain expression of his intention as to 
enable us to determine between the several conten¬ 
tions of the parties, before stated, without the aid 
of certain established rules of construction applic¬ 
able in case of uncertainty. These are: 1. The law 
will not construe a remainder to be contingent when 
it can be taken to be vested. 2. Estates shall be held 
to vest at the earliest possible period, unless there is 
a clear manifestation of the intention of the testator 
to the contrary. 3. Adverbs of time, as ‘where,' 
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‘there, ‘after, ‘from.’ etc., in a devise of a re¬ 
mainder. are construed to relate merely to the time 
ot the enjoyment of the estate, and not the time of 
vesting in interest. Doe ex deni Poor vs. Cotisi- 
dine, W all.. 45 s. 475; Is L. Ed., Slit). *74; Mc- 
\rtlnir :s. Scott, lid C. S.. .‘540. :J7S, dSO; 2S L. 
Ed.. H>15. 1I)2«;. 102; ; 5 Sup. Ct. kep.. 1 t52; 
O’Brien vs. Dougherty. 1 App. I). (A. 14s. 157; 
Kichardson vs. IVnicks. 1 App. 1). C.. 2H1. 2<>4; 
llauptuian vs. Carpenter. 1«; App. 1). C.. 524. 52s. 
Applying these rules, we are of the opinion that, 
by the provisions of the fifth item of the will, the 
daughters of the testator, who were all living at his 
death, took a vested interest in the Metropolis View 
farm, to come into possession and enjoyment upon 
the termination of the lite estate of the wife and 
the death of the last surviving daughter unmarried." 

In their brief below counsel for the appellants quoted 
several notes from Lawyers’ keports Annotated, new se¬ 
ries. which notes they rightly characterized as “compre¬ 
hensive.** One (0* them (25 L. 1\. A. ( X. S. ) begins 
at page 1045 and concludes at page 117d. This note is a 
treatise covering one hundred and twenty-nine large double- 
column closely-printed pages. The subject of the note 
is the following; 

“To what time is the contingency of death of a 
legatee «>r devisee without child or issue, upon which 
a gift is conditioned, referable? * 


l pon the particular subject of this note there is no doubt 
in this District since the decision ot our Court of Appeals 
in the case of O’Brien vs. Dougherty. 1 App. I). C., 14‘.». 
in which case the decision ot the Court is based largely 
upon the leading case of Doe :’s. Considine. •*> W all., page 
47 5. so strongly relied upon in our main brief. This “com¬ 
prehensive’’ note, therefore, is really an irrelevant treatise 
upon a subject not involved in the case at bar. 
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They also quoted the note in 23 L. R \ <;4* and a 

further note in 27 L. R. A. (N. S.), 454, both of which 
concern the same subject, to-wit: 

W liat expectant and contingent interests in real 
property are subject to attachment or levy or exe¬ 
cution. or may be reached by creditor's bill?" 

1 hese notes are, as was the former one. made up of 
discordant and conflicting opinions of various State courts. 
Many of them concern the construction of State statutes 
It is obvious that they can be of no aid to the court in the 
case at bar, because courts in considering the questions 
treated by these two notes occupy a point of view entirely 
distinct from that of the court in the case at bar. The 
point of view of the notes is an interest in real estate of 
such probable future enjoyment that it can be subjected 
to execution and sale, at which sale a prospective purchaser 
could realize that he was buying something more than a 
mere guess or possibility. The point of view of the court 
in the case at bar is the determination as to whether or not 
the remainder in question is vested in interest, and that 
without any reference to the question as to whether it may 
or may not in the future ever vest in possession. 

I hey further quoted a note in 25 L. R. A. (N. S.), p 
sSS > concerning an irrelevant subject, to-wit: 

"The character of remainder created by grant or 
devise to one for life, with remainder to his children 
who may survive him.” 

I his, again, is a subject which is entirely irrelevant here 
Its only possible application could be to the case of the 
daughters of Ann Green who survived the death or mar¬ 
riage of the life tenants. In the case at bar no condition of 
survivorship is annexed to the devise to Osceola 
Green, or in the event of his refusal, to the de- 
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vise to George Green. The limitation of the scope 
of the note, in so far as it relates to devises, as ex¬ 
pressed on page s!>5. shows that it is not as exhaustive as 
opposing counsel have supposed it to he. The only Federal 
decision cited (In re Hoadley. 101 F. R„ 2T5) is in favor 
of the plaintiffs here, in so far as it has any application at 
all. because it decides that the remaindermen in question 
there took vested interests under the provisions of the Re¬ 
vised Statutes of Xew York, subject, it is true, to be di¬ 
vested if they were not living at a certain time named in the 
will. This decision might throw some light upon the rights 
of the other daughters of Ann Green who survived the mar¬ 
riage or death of the life tenants, hut could have no applica¬ 
tion to either Osceola or George Green. 

In their brief tiled in this court upon this appeal, counsel 
for the appellants again refer to the note in 25 L. R. A. 
(X. S. ), beginning at page SS8. and also to the note in the 
same volume beginning at page 1045. The other notes are 
omitted. 


The case of MacArtlnir vs. Scott, 1 13 l\ S.. 340, quoted 
on page 24 of appellants' brief, has been so fully consid¬ 
ered already that it is not necessary to sav more with respect 
to it. 

l he next case cited is that of Mine i'S. Morse, 218 U. S., 
400. 'file only point involved in that case was as to the 
liability of a voluntary surety upon a trustee's bond. The 
interpretation of the will there mentioned was not neces¬ 
sary for the decision of the court, and was therefore obiter. 
The said will, however, provided expressly, after giving a 
life estate to the testator’s wife, as follows: 


“After the death of my said wife, I give and be¬ 
queath my real estate to my son, Robert Edward, 
and any other children that may hereafter he born 
to me. * * * Should my wife marry again, and 

should no child of mine by her be then surviving, the 
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whole net income from my estate shall be retained 
by her, during her life, and after her death mv real 
estate shall be sold”— 

and then went on to provide for the distribution of the 
proceeds. 'The court, interpreting this will, says (p. 504): 

“Clearly under the will there was a life tenant and 
a remainder over at the death of the life tenant to 
Robert K. Hine, who was the issue of the testator 
and of the life tenant. The remainder was not ab¬ 
solute, for if the remainderman should die, and his 
mother, the life tenant, remarry, this lot was to l>e 
sold and the proceeds paid over to certain collaterals 
named.” 

1 he citation of this case by counsel for the appellants is 
illustrative of the course they have pursued throughout. Ig¬ 
noring the vital fact that in the case at bar the testatrix af¬ 
fixed no condition of survivorship, no time limit whatever 
to the gift to Osceola, and upon his refusal the giving of a 
choice to his brother George, while at the same time she did 
affix a condition of survivorship and a time limit to the pass¬ 
ing on of this choice to the sisters, they cite case after case 
in which, as in the case just cited, there is an explicit con¬ 
dition of survivorship at a certain time. Xot only in the 
Nine case was there that feature but there was an explicit 
provision that if certain persons died before the distribu¬ 
tion provided for by the will took place, “their surviving 
children shall receive the share of the deceased parent, share 
and share alike.” 

The next case cited is that of Dodd rs. Winship, 144 
Mass.. 4*il. In that case, again, as in the case of Mac- 
Arthur tx Scott, there was not only a direction in the will 
in question that certain property was to be paid over at a 
certain time to the issue of any deceased child, but also a 
clear and explicit direction that such issue should “stand in 
their parent’s stead and receive their parent’s share.” 





In the case of Hebl>erd ;x Lese. in; App. Div.. 425. the 
testatrix l,y her will gave certain real estate to her .laugh¬ 
ter, "tor her natural life and on her death. I devise the 
same to her children and issue should she leave any but 
should ( she l not leave any her surviving. [ devise the same 
to the Methodist Episcopal Church." etc., etc. 

In the case of Morehouse rx Morehouse. :(:t App. Div., 
the devise was as follows: 

"All the rest, residue and remainder of my estate, 
leal and personal, of every name and kind whatso¬ 
ever. give and Itetpieath to my daughter. Eftie May 
Morehouse, subject, however, to the following pro- 
\ isions: I hat no part of my real estate shall be sold 
or m any manner encumliered during her lifetime 
and m case of marriage and subsequent death, and 
should t she) leave a child or children, then / give 
the foregoing devise and bequest to her child or 
children: and provided further, in case of her mar- 
nage and should she die childless, but should leave a 
surviving husband, then I give to her husband the 
<a,h of my said children the share or portion of mv 
estate and the remaining two-thirds to the survivin',, 
children of ;//y brothers." ' 

In the ease of Cochrane vs. Kip. m App. Div.. 272. the 
testamentary language was as follows: 

"At the death of my said daughter Sarah Ann. to 
close this trust. I direct that my executors and trus¬ 
tees convey and transfer all of my estate, both real 
and persona . then remaining in their hands, to such 
a my grandchildren as shall then be living (naming 
them ) equally. share and share alike, and I hereby 
give devise and bequeath the same to such seven 
grandchildren, but if any of said si-ven grandchil¬ 
dren shall die previous to the decease of my said 
daughter Sarah .dnn. leaving issue him. her or them 
surviving, then I direct that such issue shall take 
the share to which their parent would have been en- 
titled hereunder (if living)" 


In the case of Henderson vs. Henderson, 113 N. Y., 1, 
die vvdl in question after authorizing the testator's executor 
to partition, divide and apportion" his residuary estate 
among Ins children living at the time of such partition, and 

the issue of any child or children who had died leaving is¬ 
sue. provided as follows: 

And I do hereby (jive, devise and bequeath to 
each of my said children the share or portion of my 
said estate so to be partitioned, divided and apportion- 
* d to them, respectively, as aforesaid * * * If 

any of my children shall die without issue before 
such partition and division shall be made, then I give 
the portion of such deceased child equally to the 
brothi rs and sisters of such deceased child ' * * * 
If any of my said children shall die leaving issue 
then the child or children (who shall be living at the 
time of such partition) of such deceased child of 
mm shall lake and have the share or portion which 
the parent would have if living /’ 

V'v e ," e : Xt -pf C Ci,e<l is that of Stril 'S er t*. Young, 191 
.. l.> ( . I he will in question in that case gave all of the 
testator s residuary estate to his executors in trust to equally 
divide the income, with the exception of a portion to be used 
tor the care ot an insane daughter, between two nephews 
ami a niece during the life of the said daughter, except that 
m < ase of her recovery, subsequent marriage and birth of 
issue then after the happening of the latter event, the -whole 
of the income was to be applied to the support of the daugh¬ 
ter and Iter issue during her natural life; and upon her 
1 eath , leaving lawful issue, a certain portion was bequeathed 
to the nephews and niece and the balance of the residuary 
estate to the issue of the daughter, but, in the event of the 
death of the daughter without issue, then he gave, devised 
and bequeathed one-third of the residuary estate to each of 
his two nephews and the other one-third to his executors to 
pay the income to his niece during her life, with remainder 



to her issue. The court liehl that the nephews and the niece 
took at the time of the testator's death, a vested inalienable 
estate and interest in the shares of the residuary estate de¬ 
vised to them, inasmuch as there was an absolute gift to 
designated persons, then in existence, upon the termination 
of a precedent estate, which might only lie defeated by the 
happening ol a contingency provided for in the will, thus 
satisfying the condition of the test as to the vesting of f u . 
ture estates in remainder. 

The court said (p. 1> ; 

“The contingency did not affect the vesting of the 
interests given; it was a possible event, provided for 
by the testator, which should operate to divest those 
interests. It was not a gift limited to take effect 
upon an uncertain event; it was a gift, which the 
uncertain event might chance to defeat.” 

These citations include all of the New York authorities 
cited and quoted from by counsel for the appellants. It is 
evident from the mere reading of the words of the re¬ 
spective wills involved in the several cases that the deci¬ 
sions in none of them can he ot the slightest aid in this 
case. What the courts of Xew York have decided upon 
wills whose language approaches the nearest to that of the 
will at bar has been set forth tully in the brief of Messrs. 
Anderson and Minor, which is before your Honors. It is 
thought that those decisions will aid the court in interpret¬ 
ing the will in the case at bar. 

In the case of Durfee vs. Mac .Veil, :»s Ohio State. 2 .‘is, 
there was a devise ot lands to the two children of the tes¬ 
tator. with the provision that "should either die without 
heirs eapable of inheriting, all such one's share and lega- 
eies under this will shall inure to the survivor .” 

The next case is that of Boggs vs. Boggs. <;t> X. J. p; ( j 
4!B. in which the w ill there concerned provided that the 
testator’s real estate remaining unsold at the death of his 
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widow (to whom the use for life was given) should be 
sold, and its proceeds should be divided among his sur¬ 
viving children. The mil further provided that the share 
of any child was, at his death to be ‘‘inherited” by the 
testator's surviving children (subject to his 'widow’s use for 
life). The court say (p. 500) : 


"The complainant, who is to distribute the fund 
arising front the sale of the testator's real estate 
now remaining’ unsold, seeks the direction of the 
Court, and thereby properly raises a question in¬ 
volving the construction of the will of his testator. 
Moagland vs. Cooper, <>5 N. J.. Eq. (20 Dick.), 407. 

“It appears by the proofs that the widow of the 
deceased, to whom the use and income of all tes¬ 
tator s real estate was given for her natural life, has 
died. Thereupon by the express provisions of the 
fourth clause of the will the unsold real estate must 
be sold. To whom are the proceeds of sale to be paid 
by the administrator who is to carry out and per¬ 
form this will? The language in which the tes¬ 
tator expresses his intent in this respect is some¬ 
what imoheri. By the fourth clause he directs that, 
at the death of his wife, all his real estate then 
remaining unsold shall be sold and the ‘proceeds 
thereof shared equally by mv surviving children, 
share and share alike/ 

“If this clause stood alone and unexplained by 
other clauses of the will, it seems to admit of no 
doubt that the testator intended that those w r ho 
should share the proceeds should be his children who 
survived his widow. Such was the construction 


given to a similar clause in Seddel vs. Wills, 20 N. 
Law (Spenc.), 22T See. also, Brooks vs. Kip, 54 
X. J., Eq. (0 Dick.), 402; S. C., 55 X. J., Eq. 
(10 Dick.), 500. But. however clearly the tes¬ 
tator’s intent is disclosed by the clause when read 
by itself, yet if. from other clauses, a different in¬ 
tent is disclosed, not inconsistent with its language, 
a construction must be given which will carry-out 
his intent. 






W hen the whole will is read, I think it plainly 
indicates that the testator's intent was to distribute 
the fund disposed of by the fourth clause anion g 
the children that survived him. and not those merely 
that survived the life beneficiary. Thus in the third 
c ause, alter giving power to his widow, who was 
also Ins executrix, to sell real estate and invest the 
proceeds m Ixmds and mortgages, and declaring that 
such investment was to be for the benefit of all his 
surviving children on and after the decease of his 
wife, he authorized his wife to release any portion 
ot said proceeds of such bonds and mortgages for 
the use and benefit of any one or more of my chil¬ 
dren.' and then provides that any such portion shall 
be debited t<> and deducted from the portion of such 
child. 1 hen. by the sixth clause, the testator pro¬ 
vides that at the death of either of his children the 
surviving children shall inherit the deceased child's 

share, subject to the provision of a life use to his 
wife. 

‘Trom these clauses read together it is clear, in 
my judgment, that the testator intended by the pro¬ 
visions of the fourth clause that, subject to the use 
by his wile lor life, his estate thereby disposed of 
should go to and be vested in his children who sur- 
\i\ed him, but to come into possession only at the 
death of his wife, except as to such portions of the 
proceeds of any-sale of real estate made bv her 
which she may have advanced to any child. 

11 the construction of the fourth clause of this 
will had led'to the conclusion that the testator in¬ 
tended to benefit only such of his children as sur¬ 
vived his wife, it is obvious that the complainant's 
claim would be made out, because the proofs show 
that he. at the death ot his mother, was the sole 
sur\ i\ mg child. l»ut although the true construction 
ot that clause, when read with the rest of the will, 
is otherwise, yet complainant's claim raises a ques¬ 
tion thereunder which is the question mainly argued. 

I his claim is made under the provisions of the 
sixth clause ot the will, which provides that, at the 
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decease of any oi the children of testator ‘the sur- 
\ i\ ing children shall inherit the deceased child or 
children s share.* The claim is that this clause 
limits and restricts the interest which the children 
or testator acquired by the will, and that their re¬ 
spective shares, which were, as before stated, vested 
in them at testator’s death subject to the life in¬ 
terest of the widow, were rendered subject to be 
devested by the death of any of them during the 
lire ot the widow, in which event the share of that 
child is, in the language of the will, ‘inherited’ by the 
surviving children. 


“In my judgment there is no doubt as to the in¬ 
tent oi the testator in this clause. He thereby pro¬ 
vided that, upon the death of any of his children 
< nrmg the lite ot his widow, the share which would 
have been payable to him at her death (including 
so much only as had not been advanced and debited 
to him under the provision of the third clause to 

that eltect) should go to testator’s then surviving- 
children.” 




In the ease of Hill vs. Terrell, 
provided : 


123 Ga., 40, the will 


[t i.s also my will, desire, and intention, that 
it either of my daughter’s children should depart 
this life after marriage, and should die without leav - 
m( J a,, y or children at the time of his or her 
death, that his or her share of all or any part of the 
property, or the proceeds thereof, in whatever the 
same may be invested, herein devised or bequeathed 
by this will or any clause thereof, shall revert to 
and be equally divided between her surviving chil¬ 
dren and their legal representatives.” 


I he court held that this language created in a grand¬ 
child of the testator an estate in fee. subject to be terminated 
or divested, it. after marriage, such grandchild should die 

without leaving any child or children at the time of her 
death. 
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In the case of Daniel vs. Daniel. 102 Ga.. 181, there was 
a dev.se of a tract of land to the testator's four sons in 
remainder, alter the expiration of a life estate in his widow 
and a direct devise to the sons of another tract of land, 
these devises being followed by the words, “should either 
ot my said sons die without issue, then their portion of all 
the lands given them shall go to the survivors of said four 
sons, or their heirs, share and share alike." The court held 
that these words vested in each one of the four sons a de¬ 
feasible estate in fee. subject to the divested upon his death 
without issue. 

The next case is that of Louisville Trust Company r.v. 
Maddox. 44 S. \\ . kep., 6‘>2. I his case is reported in lo:» 
Kv.. 2.»d. under the title of Dorsey’s Committee vs. Mad¬ 
dox. I he will in that case devises to a woman certain real 
estate to her sole and separate use. and free from the con¬ 
trol ot any husband she may marry, with remainder to the 
testator s ehildren in ease she should die without issue. The 
court held that the devisee took a defeasible fee in the land 
subject to he defeated by her death without issue living- at 
the time ot hei death. Inasmuch as she had during her life 
conveyed her interest to a third person and as she died leaving 
issue her conveyance to a third person passed the fee simple 
title to her vendee as against her heir at law. It appears 
from the opinion of the court that the situation was to some 
extent controlled by a statute of Kentucky, but it would 
seem that under any view of the case the decision was right. 

It is not perceived, however, what application the case has 
to the case at bar. inasmuch as no one would dispute that 
a condition subsequent which will defeat an estate can be 
created either by grant or devise, although every presump¬ 
tion of law is against construing a condition of the kind as a 
divesting condition subsequent. 

The next case cited is that of Maynard vs. Greer. 121) 
Ga., /Ob. The will in that case bequeathed certain property 
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t«> a named trustee for the sole and separate use of three 
daughters of the testator, and any other child or children 
who might he born to him. share and share alike, and in no 
manner to he subject to the debts or contracts of the hus¬ 
bands of said children— 

but to be held in trust by the said (trustee) for their 
du/e (///(/ separate use upon the following condition 
and limitation. that is to say, if either of my chil¬ 
dren note in life or hereafter born should die without 
Lssue living at the time of their death, then the por¬ 
tion of such child or children so dying is to be held 
in trust for the survivor or survivors equally, share 
and share alike; if all of my children should die leav¬ 
ing no issue living at their death, then the whole 
property bequeathed them in trust in this the sixth 
itt m of this my will, with the increase, is to rez'ert 
and become the property of my estate, share and 

share alike, to my nephews and nieces, and the chil¬ 
dren of” 

certain named parents. The court held that the estate cre¬ 
ated for the benefit of testator’s daughters was one in fee, 
subject to be divested upon the happening of the contin¬ 
gency specified. 1 he court quoted and approved the case 
hereinbefore considered of Hill vs. Terrell, 123 Ga.. 49. 

I he brief next cites the note which counsel for the ap¬ 
pellees have already adverted to, in 25 L. R. A. (X. S.), 
page 8NS. 

I he brief next refers to the following five cases, which 
are mentioned in said note. 

In re Seamen. 14< X". 5 ., <19. In that case upon the death 
of the life tenant there was a devise to certain children “liv¬ 
ing at the death of the life tenant.” 

In the case of Xodine vs. Greenfield, 7 Paige, 544, there 
was a lile estate with remainder in fee to certain children 
who should be living at the time of the death of the life 
tenant. 




64 


In the case of Parker vs. Ross, fit) X. H„ 213, there was 

donnTthe 'iTlC 'TenLncv' U ^ ° f remainde ™" died 
... , " anc - v tht ‘ lr portion should be divided 

among tlie other legatees. 

In the case of Smaw r.. Young. Km Ala.. 528. there was 

,hat r. ,he ^ - '-r^ of i ife z 

tween "tl '' "" ,e the pro P ert J r sl,<>uI «l divided he- 

tween the surviving children.” 

In the case of Acree r.v. Dabney. 1:{:{ Ala.. 437. there 

Tdh ‘he'T '° 3 ,' ife ,e " ant - Wi,h a '» ro visio„ that after her 
ath he devised property shouhl be divided equally be¬ 
en the testators children who should lie then surviving 
Jn citing these eases counsel for the appellants assume the 

' C A <|,,eS " on wh,ch thc court must, in the case at bar de¬ 
cide. to wit. whether or not under the language of Ann 

f . e " " " *’ e <k ' a,h of 0smi,a C Greet,, or. in the even. 

-) Ins refusal, the death of George Green, divested then, 

•m l their herns of the interest given then, under the rtrs, 
codicil to the will of Ann Green. 

In the succeeding paragraph, on page :fo of their brief 
counsel „,r the appellants undertake themselves to decide 
the case at bar. and say that "the codicil involved here in 
substance devises real estate to two of the testatrix's .laugh¬ 
ters during their single life with contingent remainders 
ocer in a prescribed order to the children of the testatrix 
echo shall live till the expiration of the preceding estate." 
he next citation is that of the note in 2:> L. R. A ( X 

kS 'p^ Il,S n<)te ,ias aIrea(I y ,)ccn referred to by us 
he next case cited is that of Poultney ;x Tiffany, n* 

• ld ; . *’30. which has I wen fully considered. (Supra., p. 45 > 

I he next case is that of Dickerson r,. Dickerson, 211 

o., S3. U\ the will in that case the testator gave to his 

w„e the use and income of his dwelling house and the two 

iundred acres ol land in controversy “to have and to hold 

the same for her during the term she may remain my 
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widow. If she marries or ceases to he my widow, the farm 
then reverts to my children, to be equally divided between 
them, and at her death the said farm to be divided between 
my surviving children and grandchildren if any whose 
parents are dead.” The court held— 

“that the will created a contingent remainder in the 
children, which vested in the children alive at the 
wife’s death, and a child who died before she did 
leaving no children of his own took no interest in 
the estate.” 

The case of Holbrook vs. Smedley. 79 Ohio State, 391, 
has no relevancy whatever, and was probably an inadvert¬ 
ent citation. 

The next case cited is that of Patrick vs. Patrick, 135 
Kv., 307. The testator in that case devised all his property 
to his son, providing he should pay a specified sum to each 
of testator’s daughters, and declared that the property 
should 1 k‘ kept together until the death or marriage of the 
testator’s wife, and that the son should remain with the 
family and manage the estate until the wife’s death or mar¬ 
riage. and that if the son should die without bodily heirs 
his share should go to his surziving sisters or their bodily 
heirs. The court held that the son acquired a fee in the en¬ 
tire estate, subject to defeat by his death without Iking is¬ 
sue before the death or marriage of testators zvife. 

The decision of the court in this case went upon the pecu¬ 
liar language of the will. 

The next case cited is that of Walker vs. Alverson, de¬ 
cided in 1910. Our Bar Library has not yet received the 
volume of the reports of the Supreme Court of South Caro¬ 
lina containing this case, if in fact such volume has been yet 
published. We therefore quote from 68 S. E. Rep., 966. 

By her will in that case the testatrix bequeathed and de¬ 
vised all of her property to her husband during his natural 
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life. It further provided that upon the death of her hus¬ 
band her cousin Roxana Sowell or her heirs should come 
into possession of all her property Ixith personal and real 
forever. It then contained the following provision : 

In the event, it my cousin Roxana Sowell shall 
decease before my husband. Thomas P. Johnson, 
leaving no heir or heirs. I will and desire that the 
heirs of my brother. S. James Ellis, or their heirs, 
shall inherit all of my estate, after the death of mv 
husband Thomas P. Johnson.” 


I lie court had no difficulty in holding in that case that 
Roxana took a vested interest subject to lie divested by her 
death before the life tenant, leaving no heir or heirs, inas¬ 
much as the will specifically so provided. 

Hie next case cited is that of High Pollock. 114 Md.. 
• In that case the testator devised his real estate to his 
wife for life and at her death to his two sons. He then 
charged the land devised to the sons with the payments to 
he made by them as follows: the said sons shall each pay at 
the death of the life tenant to the testator’s daughter Sallie. 
die interest on SI.000 annually during her life. At the? 
death of Sallie. the sons shall each pay the said interest to 

Sallie s son \\ alter until he has reached the age of tzventx- 
four — 


and upon the said Jl alter arriving at the age of 
twenty-four years, provided he arrives at that age 
after the death of his said mother . or if the said Wal¬ 
ter is twenty-four years of age at the death of his 
toother . then each of my said tzvo sons shall pax the 
sum of $1,000 to said II alter." 


Sallie and \\ alter both died before the life tenant, and 
\\ alter at the time of his death was twenty-one years old. 
I pon .i bill by the heirs at law of \\ alter to enforce the pay¬ 
ment of the legacy to him as a charge on the land, the court 
held that the legacy did not vest upon the death of the tes- 
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tator, but the same was contingent upon Walter arriving at 

'he age of twenty-four, and since he died at the age of 

twenty-one, the plaintiffs, as his heirs, are not entitled to 
the legacy. 

The decision of the court went entirely upon the absolute 
provision of the will that Walter was not to take his legacy 
until he reached the age of twenty-four years. 

At page 586. the court say: 


11 the case of Webb vs. Webb. 92 Md., 113 the 
language used by the testator was: ‘to each of my 
grandsons, the sons of my deceased son, George 
Prescott Webb, who may live to reach the a^e of 
twenty-one years.’ This court speaking through 
Judge Schmucker, said: ‘These legacies were given 
upon the plain condition that each legatee must ar¬ 
rive at the given age to entitle him to take at all, and 
they are. therefore, not vested but contingent lega¬ 
cies, and do not begin to bear the interest until the 
title to them vests by the happening of the condition 
upon which they are predicated.’ 

“We think the language used by the testator clear¬ 
ly discloses the intent on his part to make the vest¬ 
ing of this estate contingent upon the legatee reach¬ 
ing the age of twenty-four years, and thereby takes 
it out ot the rule above given, and as the legatee died 

before reaching this age the estate never vested in 
him. 


J he last case, of Johnson vs. Castle, cited, is mentioned 
in the text of Jarman on Wills, star page 842. It is men¬ 
tioned as an early case, and is nowhere reported, but is ap¬ 
parently cited in an old report. Winch Common Pleas, and 
in the 8th volume of Yiner’s Abridgment, page 104, pi. 2. 
All that there is of it is in the following words: 

“Where a man devised a term to A if he lived to 
the age of twenty-five, and paid to his eldest brother 
a certain sum of money, it was agreed that no estate 
passed until that age and payment of the money.” 



I he facts contained in this brief statement are entirely 
different from those in the case at bar. The devise in this 
early case was to A if hr lived to the age of twenty-five. 
This was tlie first condition. If and when he attained the 
age of twenty-five, then he had to pay to his eldest brother 
a certain sum of money and not until after that was the 
devise to take effect. 

In the case at bar there is no requirement in the will of 
Ann (ireen that ()sceola (ireen or George Green shall live 
until the death or marriage of the surviving life tenant. If 
the estate vested in ()sceola upon the death of the testatrix, 
then the payment of the money became a condition subse¬ 
quent which, under the authorities cited, could have been 
paid after his death by his legal representatives. More- 
oxer. in the case at bar the condition subsequent as to the 
payment oi the money was destroyed bv the payments made 
by Osceola during his lifetime and bv his executors after 
his death. 

In addition, this early case of Johnson vs. Castle would 
be overruled by Boraston > case w hich, as has l>een seen, is 
recognized by the Supreme Court of the L nited States and 
by the Court ot Appeals of Maryland in Mver vs. Adler, as 
well ; is m many other cases, were it not for the added con¬ 
dition as to the payment ot money, which might distinguish 
it. 

Consideration of Certain Suggestions in the Brief of Appel¬ 
lants. 

I. 

Opposing counsel ( p. 11 of their brief), referring to the 
twelve "contentions'* made by them in their brief below, 
say as follows: 

"We did not contend below and do not contend 
here that any one of the arguments which we ad¬ 
vanced in the support of our contention is conclu¬ 
sive.*’ 
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Opposing counsel do not specify which of these twelve 
contentions below they concede to he insufficient to justify 
the conclusions which they seek to have the court draw 
trom them. We of course admit that a bundle of twelve 
sticks is ordinarily stronger than each stick composing the 
bundle. But the question here is whether or not each of the 
twelve sticks is so rotten that they have no more strength 
when put together in a bundle of twelve than singly. We 
respectlully submit that in our answers to these twelve con¬ 
tentions (pp. 40 to W of our main brief) we have shown 
that the twelve contentions have no more strength unitedly 
than singly, hach one of them is vicious and impotent. It 
is said by a celebrated French writer that “Ten millions of 
ignorances do not make one knowledge.” As opposing 
counsel havt; referred to presumptions in criminal cases 
based upon cumulative circumstantial evidence, we say that 
while this is true, yet it is too often true in just this class of 
criminal cases that twelve suspicions, each one of which is 
entirely unjust and unfounded, sometimes operate to pro¬ 
duce a tailure of justice because suspicion feeds by what it 
grows on no matter how unnatural the food may be. The 
result of twelve accumulated suspicions each of which is 
baseless is utterly unworthy of consideration in a court of 
justice. 


II. 

On page 21 the suggestion is made that the testatrix did 
not intend Osceola to have a vested interest because 

“Osceola could have mortgaged or sold or given 
away this remainder immediately after the death of 
the testatrix. His creditors could have taken it. 
Whatever right he had, his child had none except 
what he chose to let her have. Conceive that as soon 
as Ann Green died Osceola had elected to take the 
property and that then his interest had been sold by 
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a judgment creditor. Then read the codicil and con¬ 
sider whether such a result was within the contem¬ 
plation of the testatrix, who had such anxiety for 
the welfare of her helpless daughters." 


This argument seems sophistical. The children of George 
Green are here claiming that if their father took lie took 
an interest which he could have disposed of as he 
pleased. Consequently they cannot contend that this was 
contrary to the testatrix’s intent as against the surviving 
daughters who were only interested in the thousand dollars 
that each of them was entitled to. Jn so far as the life es¬ 
tates of Mrs. Dcvereux and Rebecca Ann Green were con¬ 
cerned. of course the supposed mortgage of Osceola could 
have had no effect whatever upon the provision made for 
them, which was the main testamentary intent of the mother. 
So far as the possible children of Osceola Green were con¬ 
cerned their rights were the rights of every other child, to 
take as heir at law of the father if he makes no will, and if 

he makes a will to take such share as he chooses to give 
them. 


III. 

On page -I4 counsel question, first, the intention of the 
testatrix to devise her whole title to the tract in question. 
This contention is answered by the very words of the will 
and of the two codicils. In the will she gave George Green 
a fee- She gave Osceola Green a fee. She directed that 
if her surviving daughters all married the residue of her 
estate should l>e divided equally among her heirs. In the 
first codicil she directed that if all refused to take, her fur¬ 
niture. house and land should be sold and divided among 
her heirs. In her second codicil she gave a fee to Mrs. 
Ouesenberry. She is dealing with her whole estate in the 
property. Having created life estates, she then disposes of 
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the remainder. It the residuary estate was to he divided 
under the will then the children were to take fee simples. 
If it was to 1 >e sold under the first codicil then the pur¬ 
chaser was to take a fee simple. 

It is to he noted that in their argument opposing counsel, 
professing to argue with respect to the testatrix’s intent, 
abandon that immediate question and argue that “Ann 
Green did not in any legal sense (and we are now dealing 

with the rules of law) devise the whole title to the tract in 
question.” 

Their second contention is that “the testatrix did not in¬ 
tend in her first codicil that the children of each son should 
succeed to their parent’s share.” 

As has l>een shown in the original brief, and need not be 
repeated here, construing all the testamentary papers to¬ 
gether, it is evident that the testatrix everywhere intended 
that the children should take the parent’s share. Constru¬ 
ing the language ot the first codicil and remembering that 
the testatrix was inops consilii in its preparation, we submit 
that there can be no doubt that she did intend Osceola 
to take a fee simple. This is plainly shown because she di¬ 
rects that if all refuse then the property shall be sold, evi¬ 
dently meaning the same fee simple property which she had 
given to Osceola, and if he refused, to George, etc. But this 
objection does not lie in the mouths of the children of 
George Green who are here claiming that their father. 
George, who took the same estate intended for Osceola, 
took a fee simple which be disposed of by will to them or to 
one or some of them. 


IV. 

On page 30 of their brief opposing counsel confuse the 
reasonable time to elect with the reasonable time to perform 
the condition subsequent, to wit: the payment of the money. 
As has been hereinbefore shown there was no question here 





of election or of refusal. The only question which con¬ 
cerned George Green was whether or not Osceola had re¬ 
fused to take the property. He had his whole lifetime 
within which to determine this question, and the only way 
in which George Green could have brought the matter to an 
issue, supposing that Osceola had died without refusing the 
propertv. would have l>een to have procured some of his 
sisters, who were entitled to the thousand dollars apiece, to 
demand payment of that from the representatives of Osceo¬ 
la. After such demand those representatives would have 
had a reasonable time within which to comply therewith. 
After the lapse of such reasonable time. George Green 
might possibly have treated the failure to pay as a refusal. 

In other words, the difficulty of George was this. If the 
provision for the money payments was only a charge upon 
the land, then he disappeared from the case entirely. If, 
however, this condition constituted a condition subsequent 
then in the case supposed of Osceola’s dying without having 
refused, he had to face a condition precedent, to wit: it was 
only upon Osceola’s refusal that he could have any choice. 
This could not possibly be considered to be other than a 
condition precedent as applied to him as also to the daugh¬ 
ters, who could choose in the event of his refusal, the only 
difference being that each daughter would have to show, in 
turn, the refusal of each precedent person. 

V. 

On page :*S of their brief opposing counsel state this case: 

“Suppose that Maria (Mrs. Devereux) had mar¬ 
ried and had children and died leaving the children 
surviving, and that thereafter Rebecca Ann had died 
unmarried. Would anybody contend that the chil¬ 
dren of Maria would have had the right to take the 
property in her place if Osceola and George had both 
declined to accept it?” 



73 


Tii the case put the children of Maria would clearly have 
had the right to take their mother’s share, supposing that 
she had died intestate. Under the will and codicils at the 
death of the testatrix the two life tenants took their interest 
in the residuary property. Osceola took a vested interest. 
George and each of the other daughters, in the order named 
and with the differences stated in the codicil, as to their 
rights, took a contingent executory interest, the person be¬ 
ing named but the event being uncertain. In the case sup¬ 
posed by opposing counsel, however, Osceola and his rep¬ 
resentatives passed out of the case by his refusal to take 
the property. Upon that refusal, George had also refused, 
so that he and his representatives had passed out of the 
case. Mrs. Devereux, in the supposed case, was still living 
and had children. There intervened only between her and 
the remainder in fee the one surviving life tenant, who, in 
the supposed case, died unmarried. By the successive re¬ 
fusals of George and Osceola, in the case put, the contin¬ 
gent executory interest of Mrs. Devereux (the oldest 
daughter) had become a vested remainder in fee and 
would have passed to her children upon her death intestate. 

VI. 

On page 39 opposing counsel doubtlessly inadvertently 
concede that the money condition in question (if a condition 
at all ) was a condition subsequent, because they say: 

“We submit that it is clear in this case that Ann 
Green intended to say that Osceola might accept the 
property and make the payments simultaneously, and 
that if he declined to do so. that George might do it, 
and so on." 

But this, as so clearly shown in the main brief, consti¬ 
tutes a condition subsequent and not a condition precedent. 
It is only necessary to refer to the quotation from Wash¬ 
burn on “The American Law of Real Property,” at page 28 
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<>l the main brief, and also to the many cases cited in the 
main brief beginning at page J>8 and continuing to page 133. 

Mr. \\ ashburn says in the treatise named, Vol I p 4(j7 
(2d ed. ). as follows: 

If the act or condition required do not necessarily 
precede the vesting of the estate, but may accom¬ 
pany or follow it. and if the act may as well be done 
after as before the vesting of the estate * * * 

then the condition is subsequent." 

VII. 

( >n page 4n ot their brief opposing counsel say: 

"But in this case George and the sisters who sur¬ 
vive are all supposed by the testatrix to be standing 
by waiting for Osceola to speak first, and to h£ve 
the property offered to them in turn if Osceola does 
not affirmatively announce that he will take it on the 
terms offered by the will.” 

This suggestion hardly needs serious consideration. Op¬ 
posing counsel forget that the testatrix did not put her 
children in line, nor can they all get in line at the same time. 
Osceola stands alone, until he refuses. Upon and not until 
that refusal George can get in line. But none of the sisters 
can take her place until the death of the surviving life ten¬ 
ant and the successive refusals of each predecessor. Op¬ 
posing counsel do not sav how much time Osceola is to be 
given to make up his mind as to whether he will do what 
the will does not compel him to do—signify his assent to 
take the property. The same consideration applies to each 
in turn until the last and youngest daughter is reached. Ac¬ 
cording to the conception of opposing counsel the testatrix 
meant to impose upon her children in the order named not 
a condition that they should pay the thousand dollars to 
their sisters unless they refused the property, but a condi¬ 
tion precedent that each one of them should, in order, say 
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whether or not he would take the property. They apparent¬ 
ly have dismissed from their minds the claim that the pay¬ 
ment of the money was a condition precedent to the vesting 
of the interest. In fact, as we have said, they have in their 
brief admitted that the payment of the money might be si¬ 
multaneous with the taking of the property, and not pre¬ 
cedent thereto. They have constructed a condition which 
the testatrix did not advert to, and they have omitted a con¬ 
dition which participated in the main testamentary intent 
of the testatrix, to wit: to provide a sum of money for her 
helpless and destitute daughters. 

See supra, p. 14. 

It is respectfully submitted that the decree below was 
without error and should be affirmed. 

R. ROSS PERRY, 

R. ROSS PERRY, Jr., 

ERSKINE GORDON, 

Attorneys for Appellants. 







Brief Analysis of Leading Cases on Vested Re¬ 
mainders, from Supreme Court of the United 
States, Court of Appeals of the Di&rid of 

Columbia and Supreme Court of the DiStritft 
of Columbia. 


1. Carver vs. . Jackson , 4 Peters, 1: 

Deed of settlement to trustees for benefit of parents 
for life. 

Alter end of life estate, then for benefit of their chil¬ 
dren. 

Hut if no children, or if children shall die during life 

estate, then for benefit of mother should she survive her- 
husband without issue. 

Held, children took vested remainder which would 
descend to their issue in any case. 

2. Croxall vs. Shererd, 5 Wall., 268: 

Deed of settlement. 

To son-in-law for life. 

After his death, to his wife if she survived. 

1 pon death of survivor to their issue. 

Wife did not survive her husband but died leaving a 
son. 

This son was living when the deed of settlement was 
made. 

Held, this son took a vested remainder in fee. His 
estate could only have been divested by his death with¬ 
out issue during the life-tenancy of his mother. 

3. Doe ex clem. Poor vs. Considine , 6 Wall., 458: 

Devise for life to son of testator and after his death 
to son s wife for life. Upon her death, to their child. 

At death of testator his son had one child. 




Held, this child took vested remainder in fee which 
passed to her legal representatives, she having died 
unmarried and intestate. 

4. Cropley vs. Cooper , 19 Wall., 167: 

Devise to wife for life. 

After wife’s death to daughter, Elizabeth Cropley, for 
life certain real estate. 

At death of daughter said real estate to be sold and 
proceeds to become property of her children when they 
shall have arrived at age of 21 years. 

William Cooper Cropley, son of Elizabeth, living at 
death of testator, died at the age of 28 without issue, 
his mother still living. 

Held, he took a vested interest which at his death 
passed to his mother as his next of kin. 


5. McArthur vs. Scott, 113 U. S., 340: 

Devise to trustees. Income of trust fund to be divided 
equally among testator’s children or the issue of any 
child dying, until his youngest grandchild, who might 
live to be twentv-one vears of age, should arrive at that 
age, and also to be divided among the grandchildren as 
thev successivelv became of age. After the decease of all 
children, and when youngest grandchild attained age of 
twentv-one vears, the land should be inherited and 
equally divided between grandchildren per capita, in 
fee; if any grandchild should have died before the final 
division, leaving children, they should take and receive 
per stirpes the share which their parent would have 
been entitled to if then living. 

Held, all grandchildren took equitable vested remain¬ 
ders, opening to let in those born after the testator’s 
death, and subject to be divested only, as to any grand¬ 
child who died before the expiration of the particular 
estate, leaving issue, by the executory devise over to 
such issue. 



6. Potter vs. Couch, 141 U. S., 29G: 

Devise to trustees for twenty years, after the expira¬ 
tion of trust estate; then, devise of one-fourth of estate 
to testator’s widow, one-fourth to testator’s brother, 
one-foui th to nephew, and remaining fourth for certain 
legacies and annuities. 

Held, an equitable estate in one-fourth of the residue 
of the testator’s whole property vested in the brother 
and the nephew, respectively, from the date of testa¬ 
tor’s death. 

7. O'Brien vs. Dougherty, 1 App. D. C., 148: 

Devise to wife for life. 

Devise upon her death to testator’s surviving children. 
Held, vested remainder in each child living at testa¬ 
tor’s death. 

8. Richardson vs. Penicks, 1 App. D. C., 201: 

Devise to mother for life. 

I pon her death to son, upon attaining his majority. 
Held, son took vested remainder in fee. As he died 
unmarried and intestate his next of kin took subject to 
the claims of the son’s creditors. 

9. Hauptman vs. Carpenter, 16 App. D. C.,524: 

Devise to three children of testator for life, or until 
marriage, and upon death or marriage of all, then devise 
to a fourth child, in trust, to sell and distribute pro¬ 
ceeds among all children and their descendants. * 

Held, fourth child took vested remainder, which he 
could dispose of by will. 

10. Johnson vs. Wash'n Loan ct* Trust Co., 33 App. 

D. C., 242: 

Devise to wife for life. 

Devise upon her death to testator’s daughters, single 
and unmarried, and to the survivor and survivors of 



them, so long as they shall he single and unmarried, and 
on the death or marriage of the last of them, the prop¬ 
erty to he sold and the proceeds distributed among 
testators daughters, living at his death, and their chil¬ 
dren and descendants per stirpes. 

Held, each daughter living at death of testator 
took upon his death a vested remainder,and herchildren 
were bound by a decree of sale to which she was a party, 
although she predeceased the life tenant. 

11. Myers vs. Adler, 6 Mackey, 515: 

Devise to wife for life. 

After her death, devise to trustees to sell and pay cer¬ 
tain legacies to testator’s daughters. 

One daughter died before life tenant, leaving a will 
giving her property to certain persons. 

Held, her legacy passed under her will. 

12. Thaw vs. Ritchie, 5 Mackey, 200: 

Devise to wife for life. 

Upon her death, devise to two children of all property 
re maining. 

If either child shall not survive life tenant, the 
survivor to take whole. 

If both children die before life tenant, then devise 
over to life tenant in fee. 

Held, each child took upon death of testator a vested 
remainder in fee. 





C. G. Burgoynb. 72 to 78 Spring Street, New York. 


BRIEF FOR LOUISA E. CAMMACK, APPELLEE. 


ELLERY O. ANDERSON, 

BENJAMIN S. MINOR, 

Attorneys for Louisa E. Cammack , Appellee . 


COURT OFAPP&alq 

DISTRICT of COLUMBIA 


NOIM 1.-1911 

-tv td.Jfrz/.e 


IN THE 


Court of Appeals, District of Columbia 


OCTOBER TERM, 1911. 


WILLIAM A. GORDON et al., Trustees, 

Defendants . 


No. 2338. 


GEORGE PLATER GREEN et al., 

Appellants , 











IN THF, 


Court of Appeals. District of Columbia. 

OCTOBER TERM, 1911. 

No. 2338. 


GEORGE PLATER GREEN ET AL., 

Appellants, 

V8. 

WILLIAM A. GORDON ET AL., 

Trustees. 


BRIEF SUBMITTED ON BEHALF OF LOUISA 
E. CAMMACK, APPELLEE. 

Statement of Case. 

This action was brought by the appellees, William A. 
Gordon and J. Holdsworth Gordon, as Trustees under the 
last Will and Testament of Osceola C. Green, deceased, for 
a judicial construction of the will and codicils of Ann 
Green, deceased. An issue is raised by reason of a claim 
by the heirs-at-law of one George F. Green, deceased, to 
certain property and real estate, situated in the District of 
Columbia, and known as “ Rosedale,” which was devised by 
the testatrix Ann Green. 

The defendant Louisa E. Cammack claims an interest in 
the unsold portion of Rosedale and in the fund arising from 
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the sale of part of Rosedale, as a devisee under the will of 
Osceola C. Green, in whom, it is submitted, there was an 
indefeasible vested remainder in fee, at the time of his 
death, under the terms of the will of his mother, the said 
Ann Green, deceased. 

This cause and the issues presented thereby came on for 
hearing before Mr. Justice Stafford, in January, 1911, 
and thereafter he rendered his decision in favor of the 
Trustee’s-Appel lees, sustaining their claim, including that 
of this appellee, Louisa E. Cammack. The learned Justice 
found that it was the intention of the testatrix Ann Green, 
to give the farm, which is the subject matter of this dispute, 
to Osceola subject to the conditions imposed, as a part of 
his shaie of the estate—to him and his heirs and assigns, 
and not in a way to exclude his children from its benefit, 
and he concludes : 

“ This construction gives Osceola a vested instead 
of a contingent estate, a result favored by the law, 
and makes the requirement that a thousand dollars 
be paid to each of the surviving daughters, a con¬ 
dition subsequent. * * * The conditions having 

been complied with, even before the termination of 
the life estate, the title is perfect in Osceola’s estate ” 
(R.,p. 285). 


Statement of Facts. 

The facts are fully set forth in detail in the brief submit¬ 
ted by counsel for the appellees, and for that reason will be 
only briefly referred to herein. 

Ann Green died, leaving a last will and testament and two 
codicils thereto, which were duly admitted to probate and 
put on record by the Supreme Court of the District of 
Columbia on November 12, 1870 (R., p. 22). She left her 
surviving a son, George F. Green, and a son, Osceola C. 
Green, and two daughters, Maria Devereux and Rebecca 
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Add Green, who were unmarried, and four other daughters 
who were married, namely, Mary Imogen Lewis, Rose R. 

Quesenberry, Louisa K. Norton and Alice Yturbide (R. 
p. 72). 

It is conceded that by virtue of said will and codicils of 
said Ann Green her daughters Maria Devereux and Rebecca 
Ann Green took and enjoyed a life estate in certain prop- 
efty known as “ Rosedale,” which was owned by said testa¬ 
trix Ann Green at the time of her death. 

The issue presented was, whether under the terms of said 
will and codicils Osceola received a vested remainder in fee, 
subject to said life estates, which at the time of his death 
prior to the termination of the life estates in said Maria 
Devereux and Rebecca Ann Green he was entitled to devise, 
or whether by reason of the fact that he did not survive the 
death of said life tenants he was shorn of any devisable in¬ 
terest or estate. 

By her original Will dated November 11,1858, Ann Green 
devised a portion of “ Rosedale ” to her son George in fee 
simple, and another portion of “ Rosedale ” to her son 
Osceola in fee simple. The residue of her estate was de¬ 
vised to her unmarried daughters during their single lives 
(R., p. 19). 

By a Codicil to said Will, dated August 12, 1867, it was 
recited that said Ann Green had put her sou, George F. 
Green, in possession of that portion of “ Rosedale ” which 
she designed for him ; and it was further stated that; all of 
her daughters having married except Maria Devereux and 
Rebecca Ann Green, all of her daughters except those two 
were excluded from any participation in her property and 
“ when they may have married or died, I wish the property 
to go to Osceola C. Green, my younger son, upon his paying 
the sum of One thousand Dollars to each one of his sisters 
who may be at that time alive ; * * * In the event of 

his not accepting the property,” it was set forth that George 
F. Green should have the next choice to take the property 
on the same terms, and that should he decline to do this, 
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the same offer should be made to each of the daughters of 
Ann Green according to their respective ages (R., p. 20). 

It is not disputed by the heirs of George F. Green that 
George F. Green, during his life, by reason of the gift 
from his mother Ann Green, received the title to and en¬ 
joyed the possession of a substantial and valuable portion 
of “ Rosedale,” and that subsequent to the death of Ann 
Green, her son, Osceola Green, made an election to take the 
property designed for him by the terms of the Codicil to 
Ann Green’s will, and concurrently made the required pay¬ 
ments to his sisters. 

It is unnecessary to set forth here the acts by which 
Osceola C. Green elected to accept the offer of that 
portion of “Rosedale” referred to in the will and 
codicils of Ann Green and made the payments to his sisters 
as they are fully contained in the Record and referred to in 
the brief submitted by counsel for the Trustees-Appellees. 

Osceola C. Green died in the year 1895 survived by his 
daughter, Easie Green, and left a Last Will and Testament 
by which he devised that portion of “ Rosedale ” which he 
had accepted, subject to the conditions attached, and which 
conditions he had performed. 


POINT I. 

If no conditions had been attached to the 
devise to Osceola Green, it is a well settled 
rule of construction that he would have taken 
a vested remainder in fee, subject to the life 
estates of his two sisters. 

In view of the uniformity of the decisions upon the 
vesting of remainders, it may be assumed that it will not 
be seriously disputed that if no condition had been at- 



tached by Ann Green to the devise to her son, Osceola, 
the estate she designed for him would have become vested 
in him at the time of the death of his mother, Ann Green. 

The language of the codicil of August 12, 1867, is that, 
when the two unmarried daughters, Maria Devereux and 
Rebecca Ann Green, “ may have married or died, I wish 
the property to go to Osceola C. Green, my younger son.” 

Taking these words alone, there can be no question that 
the remainder is vested in Osceola, subject to the life 
estate in his two sisters at the time of the death of the 
testatrix, Ann Green, unless it is dependent upon his sur¬ 
viving the said two sisters and is thereby made contingent 
upon this fact. 

The question is hardly debatable at this time. 

In the case of Doe vs. Co?isidine, 6 Wallace, 458, the 
Court lays down the general rules in regard to vested and 
contingent remainders, and referring to the meaning of such 

language as was availed of by the testatrix in the case at 
bar, says : 

Adverbs of time—as where, there, after, from, 
Ac. in a devise of a remainder are construed to 
relate merely to the time of the enjoyment of the 
estate and not the time of the vesting in interest. 

“ An estate once vested will not be divested until 
the time to divest clearly appears. 

“ The law does not favor the abeyance of estates 
and never allows it to arise by construction or im¬ 
plication.” 

“ For many reasons, not the least of which are 
that testators should have in mind the actual en¬ 
joyment rather than the technical ownership of 
their property, and that sound policy as well as prac¬ 
tical convenience requires that title should be vested 
at the earliest period, it has long been a settled rule 
of construction in the courts of England and America 
that estates, legal or equitable, given by will, should 
always be regarded as vesting immediately, unless 
the testator has, by very clear words, manifested an 
intention that they should be contingent upon a future 
event.” 




See also Mac Arthur vs. Scott, 113 U. S., 340, where the 
Court says : 

Woids iu a will directing land to be conveyed 
to or divided among remaindermen at the expira¬ 
tion of a particular estate ought to be presumed, 
unless clearly controlled by other provisions, to 
relate to the beginning of enjoyment by remain¬ 
dermen and not to the vesting of the title in them.’* 

In the action of Land Title and Trust Co. vs. McCoach , 
127 Fed. Rep., 381, 385, the Circuit Court for the Eastern 
District of Pennsylvania reviewed at length the conflict of 
decisions in the State of Pennsylvania upon the subject of 
vested and contingent remainders, and the Presiding Justice 
said, in commenting upon the authorities and established 
principles on this subject: 

“To me, the [Pennsylvania 1 cases, taken together, 
are bewildering, and I could do no more than select 
the group that I thought to be best fortified by rea¬ 
son, and discard the other group entirely. In 
this condition of the state law, I feef jus¬ 
tified in turning to the federal decisions. 
Here, I think, there is a well-settled rule to be 
found in the decisions of the Supreme Court. In 
Croxall v. Sherrard, 5 Wall., on page 287, 18 L. Ed., 
572, the general principles that govern the court in 
the construction of wills by which remainders are 
given are laid down : 

The struggle with the courts has always been 
for that construction which gives to the remainder 
a vested, rather than a contingent, character. A re¬ 
mainder is never held to be contingent when, con¬ 
sistently with the intention, it can be held to be 
vested. If an estate be granted for life to one per¬ 
son, and any number of remainders to others for 
life in succession, and finally a remainder iu fee 
simple or fee tail, each of the grantees of a remain¬ 
der for life takes at once a vested estate although 
there be no probability, and scarcely a possibility, 
that it will ever, as to most of them, vest in pos¬ 
session. 




“ Chancellor Kent says the deflation of a vested 
remainder is thus fully and accurately expressed 
in the Revised Statutes of New York. It is ‘ When 
there is a person in being, who would have 
an immediate right to the possession of the lands 
upon the ceasing of the intermediate precedent 
estate.’ 

‘ It is the present capacity to take effect in 
possession, if the precedent estate should deter¬ 
mine, which distinguishes a vested from a con¬ 
tingent remainder. Where an estate is grunted 
to one for life, and to such of his children as 
should be living after his death, a present right 
to the future possession vests at once in such as 
are living, subject to open and let in after-born 
children, and to be divested as to those who shall 
die without issue. A remainder, limited upon an 
estate tail, is held to be vested, though it be un¬ 
certain whether it will ever take effect in pos¬ 
session. A vested remainder is an estate recog¬ 
nized in law, and it is grantable bv any of the 
conveyances operating by force of the statute of 
uses.” 

“ Iu Doe vs. Considine, 6 Wall., 474, 18 L. Ed. 
869, this is said, inter alia , upon the same subject : 

‘ A vested remainder is where a present interest 
passes to a certain and definite person, but to be 
enjoyed iu futuro. * * * It is a rule of law 

that estates shall be held to vest at the earliest 
possible period, unless there be a clear mani¬ 
festation of the intention of the testator to 
the contrary. * * * Where there is a de¬ 
vise to a class of persons to take effect in enjoy¬ 
ment at a future period, the estate vests in the 
persons as they come in esse, subject to open and 
let in others as they are born afterwards.’ 
Chancellor Kent’s language in the fourth vol¬ 
ume of his Commentaries, at page 282, is also adopted 
as a correct declaration of the law : 

‘ It is the uncertainty of the right of enjoyment, 
and not the uncertainty of its actual enjoyment, 
which renders a remainder contingent. The pres¬ 
ent capacity of taking effect in possession—if the 
possession were to become vacant—distinguishes a 
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vested from a contingent remainder, and not the 
certainty that the possession will ever become 
vacant while the remainder continues.’ ” 

In this decision which we have just quoted from, the tes¬ 
tator had bequeathed his residuary estate in trust, the in¬ 
come to be paid to his w ife during her life, and after her 
decease to be divided between his children then living, the 
children of any deceased child to take in place of their 
parent. The Court reached the conclusion that “ following 
the rules of construction thus laid down, without further 
discussion, I am of opinion that the remainder to the tes¬ 
tator’s descendants was vested and not contingent.” 

The cases in New York seem stronger on this subject 
than in almost any other State, and are entirely in accord 
with the decisions of the Federal Courts. 

The leading case in New York on this subject is 
Connelly vs. O’Brien, 1(56 N. Y., 406. 

In that case the language used by the testator was “ I 
give all my estate, real aud personal, to my wife Bose dur¬ 
ing her life and then to such of my children as may then be 
left, share aud share alike. 

The testator died survived by his wife Rose and 
several children, one of whom died before the termination 
of the life estate. The plaintiff in the action was the child 
of such deceased child and plaintiff had no title unless the 
remainder to his mother vested on the death of her father. 
Plaintiff s mother died in 1874 and the widow died in 1879. 

The Court held that the intention of the testator mani¬ 
festly was to give a life estate to his widow, with the re¬ 
mainder to his children, postponing the enjoyment, but not 
the vesting of the remainders until the termination of the 
life estate, and said : 

“ The construction to be given to the instrument 
does not depend, however, upon grammatical rules or 
any close analysis of the language employed, but 



9 


upon settled principles applicable to all wills. A 
remainder is not to be considered as contingent 
in any case where it may fairly be construed to be 
vested, since the law favors the vesting of estates. 
The adverbs of time, therefore, such as when , 
then, after, from and after, etc., in a devise of a 
remainder limited upon a life estate, are construed 
to relate merely to the time of the enjoyment of 
the estate and not to the time of its vesting in 
interest.” 

“ The law favors such a construction of a Will 
as will avoid the disinheritance of remaindermen 
who may happen to die before the determination of 
the precedent estate. Applying these principles to 
the Will in question, it must be held, I think, that 
the remainders vested in the testator’s children upon 
his death, aud this construction does no violence to 
the language employed.” 

See also 

Lewis vs. Howe, 174 N. Y., 345. 

Hersee vs. Simpson, 154 N. Y., 496. 

Nelson vs. Russell, 135 N. Y., 137. 

Moore vs. Lyons, 25 Wendell, 119. 

Ackerman vs. Ackerman, 63 App. Div. Reports, 
370. 

Matter of Yerks, 107 App Div., 240. 

Riker vs. Gwynne, 201 N. Y., 143. 

In Lewis vs. Howe, supra , the following testamentary 
provision had been made by the testator : 

“ I give and bequeath unto my adopted daughter 
the home where I now reside, * * * the same to 

vest in her in fee upon the decease of my said wife, 
to have and to hold forever.” 

The devisee of the remainder died before the life tenant, 
and the Court said in holding that the remainder was 
vested: 


“ The question now is whether the remainder 
vested in the adopted daughter at the death of the 
testator or was the devise to be defeated by her 
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death before the life tenant ? Except for the argu- 

ment of the learned counsel for the plaintiff I should 

suppose that such a question was not fairly debatable 
at tins flay. 

“ Th « ado P* ed d ? u 8 ht er had a vested remainder 
under the Will, which upon her death passed to the 
defendants, her heirs, subject to the life estate of 
tlie widow. Tins conclusion cannot be avoided with¬ 
out violating the plainest and most important rules 
of construction. It is elementarv law that the courts 
wi adopt that construction whenever possible, which 
\ull avoid intestacy, and which is most favorable to 
the vesting of the estate devised, and which will 
avoid the disinheritance of the remainderman who 
happens to die before the termination of the life 

G8tftr0# 


In the case of Ackerman vs. Ackerman, supra, Justice 
Hirsohderg said : 


Cases are common which hold that adverbs of 
time such as when, then, after, from and after, etc. 
iu the device of a remainder limited upon a life 
estate, ought to be construed merelv as relating to 
the time of the enjoyment of the estate and not the 
time of its vesting in interest.” 


The language used in the will in the case ol 
Yerks,” 107 App. Div., 240, was as follows : 


“ Matter of 


“ l pon the death of my said wife, Elizabeth, I 
give and bequeath unto my said daughter, Lydia, all 
that part of my farm and premises lying westerly 
of the Isew lork and Harlem Railroad at Union- 
ville during her natural life, and at her death I 
order and direct my executors to sell the same 
namely : All that part of my said farm situate at 
Unionville lying westerly of the New York and 
Harlem railroad, as described in the above ninth 
clause of my will, to be divided as follows, namely 
one-third part thereof to my grandson, George W. 
Yerks, and the other two-thirds part thereof to my 

sh^aTike^ 8 ’ J ° hn C ‘ ftn<1 J ° 8eph a ’ 8hare and 
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The testator was survived by all the persons mentioned 
in said ninth clause. One of the grandsons, John C. Clark, 
however, died during the life of the testator’s widow. Con¬ 
struing this clause, the Court said : 


The eftect of the 9tli clause of the will was to 
create a vested remainder in favor of John C. 
Clark in one-third of the westerly part of the tes¬ 
tator s farm at Unionville, and that such remainder 
was not divested by the death of John C. Clark 
during the pendency of the widow’s life estate in the 
property.” 


The most recent case unanimously decided by the Court 
of Appeals for the State of New York, namely, Hiker vs. 
Owynne , 201 N. Y., 143, refers to and affirms the cases here¬ 
inbefore quoted from. The case is also of interest because 
of the fact that the language employed was similar, in effect, 
to that used by the testatrix in the case at bar, and because 
the estate in remainder was dependent upon the happening 
of an event similar to that in the case at bar, namely, the 
remarriage or death of the life tenant. 

The testatrix had left a life estate in her real estate to 
her husband; and upon his death or remarriage, to her two 
brothers, in fee, share and share alike. The Court said : 

“ Had the will stopped there, the brothers would 
have taken absolute estates in fee. But the will goes 
on to provide that if either brother should die be¬ 
fore the death or remarriage of the husband, ‘ not 
leaving lawful issue him surviving, then the sur¬ 
vivor of them shall have and take the share * * * 

which the deceased if living would have taken 

The Court, continuing, said : 

• 

“ Here again, is a clear and definite disposition of 
the whole estate to the survivor of the two brothers. 
The will continues further, however/ and provides : 


But if t/i «* deceased shall leave lawful issue, then 1 
give, devise and bequeath to such issue their parents' 
share in said real and personal estate." * * * 

“ The testatrix died in May, 1899. One of her 
brothers, David Ely Gwynne, who was the father of 
the bankrupt, died in January, 1900. The baukrupt 
was, as we have stated, his only child, and the 
bankrupt died in 1904, leaving liim surviving the 
three children who are the infant defendants. The 
life tenant is still living and unmarried. The narrow 
question to be decided is whether the remainder in 
the share of the real estate, which David Ely Gwynue 
would have taken had he survived the life tenant, 
passed absolutely to the bankrupt upon the death of 
his father, David Eli Gwynne, or whether it was 
again divested in favor of the bankrupt’s children 
by the death of the bankrupt in the lifetime of the 
life tenant. To state it more briefly, the question is 
whether the absolute vesting of the estate is to be deter¬ 
mined as of the time of the death of David Eli 
Gwynne, or whether it was postponed until the death 
of the fife tenant. As bearing upon that question, it 
is obvious that the testatrix intended that her two 
brothers should each take a vested remainder in one- 
half of her real estate, subject to be divested in case 
of the death of either before the life tenant; and in 
the event of the death of either brother before the 
death of the life tenant, the ‘issue’ of the deceased 
brother were to take the share which he would have 
taken had he sutvived the life tenant. * * * The 

question is, what was the intention of the testatrix ? 
That is to be ascertained from the language which 
she used. As was said bv Judge O’Brien in John¬ 
son v. Brasington (156 N. Y., 181, 185) : ‘ When we 
speak in such cases of the intention of the testator 
we do not always refer to some intention or pur¬ 
pose that he actually had in mind. We mean 
that when he has expressed himself in ambiguous 
or doubtful language that the law will impute to his 
words such a meaning as, under all the circum¬ 
stances, will conform to his probable intention and 
be most agreeable to reason and justice.’ The gen¬ 
eral rule is that the law favors the vesting of devises 
or bequests as soon as possible after the death of the 


testator ( Bowditch v. Ayrault , 138 N. Y., 222, 228 ; 
Connelly v. O'Brien, 166 id., 406). * * * 

It is to be noted that the will before us contains 
language importing an absolute pift. The words are : 

But if the deceased (brother) shall leave lawful 
issue, then l give and devise and bequeath to such 
issue their parent’s share in said real and personal 
property.’ The only words in the will which tend to 
support the contention that the testatrix intended the 
death of the life tenant to murk the point of time at 
which the ultimate beneficiaries were to be ascertained 
are the following : ‘ On the decease or remarriage of 
my said husband I give and devise * * * to my 

brothers ’ the property here in question ‘ in fee share 
and share alike.’ But these words do not prevent the 
vestiug of the remainders. They merely postpone 
the enjoyment thereof until the death of the life 
tenant (. Matter of Seaman, 147 N. Y., 69, 74 ; Nelson 
v. Ruseell, 135 id,, 137). * * * 

“ Under the rule that the law favors vested rather 
than contingent remainders, it should be held that 
the bankrupt took an absolute vested remainder upon 
the death of his father, not subject to be divested 
by his death before that of the life tenant. There is 
nothing in the will to condict with that rule of con¬ 
struction. We hold therefore that the baukrupt had 
an absolute vested remainder in the property.” 

The authorities upon this subject are uniform throughout 
the various States and for that reason will not be reviewed 
at length in this brief, as many references thereto are con¬ 
tained in the brief of counsel for appellees, and are con¬ 
curred in by the decisions of the District of Columbia. 

Thaw vs. Ritchie, 5 Mackey, 219. 

Myers vs. Adler, 6 Mackey, 521. 

Johnson vs. Washington L. & Tr. Co., 33 Add. 

D. C., 242. 



POINT II. 


By the terms of the will and eodieil of Awn 
Green, her son Osceola took a vested remainder 
npon a condition subsequent. 


It is not deemed necessary to submit further argument 
that if the condition in question had not been attached by 
Ann Green to the devise of her property to her son Osceola, 
that at the moment of her death he would have become 
vested with an estate in fee subject merely to the interven¬ 
ing life estates of his two sisters, Marie Devereux and 
Rebecca Ann Green. The question presented is whether 
the condition under which the estate was given was prece¬ 
dent or subsequent. 

We come, therefore, to a consideration of the inten¬ 
tion of the testatrix and the meaning and effect of this con¬ 
dition which was attached to the devise. 

“ ^ construction of a will the true intent and 
meaning of the testator is the chief object to be at¬ 
tained, and in arriving at such meaning and intention 
all of its provisions must be considered together and 
effect given to every word and clause of it.” 

Alexander vs. Alexander, 97 8. W., 610. 

It is a well founded principle of law that 

“ Courts are averse to construing conditions to be 
precedent where they might defeat the vesting of 
estates under a will.” 

Penington vs. Penington, 70 Md., 418, 442. 

In the case of Finlay vs. King, 3 Peters, 346, Ch. Justice 
Marshall said : 


“ If the language of the particular clause, or of the 
whole will, shows that the act on which the estate 



depends must be performed before the estate can 
vest, the condition is of course precedent; and unless 
it can be performed the devisee can take nothing. If, 
on the contrary, the act does not necessarily precede 
the vesting of the estate, but may accompany or fol¬ 
low it, if this is to be collected from the whole will, 
the condition is subsequent. 

* It is a general rule that in words 
of the present time, as ‘ I give to A, my lands in 
B,’ imports, if no contrary intent appears, 
an immediate interest which vests in the de¬ 
visee on the death of the testator. It is also a 
general rule that if an estate be given on a condition, 
for the performance of which no time is limited, the 
devisee has his life for performance. * * * 

“ The result of those two principles seems to be, 
that a devise to A, on condition that he shall marry 
B, if uncontrolled by other words, takes effect im¬ 
mediately ; and the devisee performs the conditions, 
if he married B at any time during his life. The 
condition is subsequent.” 

In the case of Sherman vs. American Congregational 
Assn., 113 Fed., 609, the facts were as follows : 

“ I direct my executrix to pay over to the Ameri¬ 
can Congregational Assn, as soon as may be con¬ 
venient after my decease, the sum of $10,000 * * * 

upon condition that said association agrees to pay to 

my wife, in quarterly payments during her life the sum 
of $400.” 

The opinion reads in part: 

* * the condition named, according to all 

the rules of construction, was not precedent, but sub¬ 
sequent. The law leans strongly against construing 
a legacy or devise so that it does not vest on the 
death of the testator. 

“ * * * The rule favoring the vesting of estates 

is so well known that it is not necessary to ac¬ 
cumulate authorities, and applying it as it is 
usually applied there can be no question that the 
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legacy m issue vested at the death of L (the tes¬ 
tator), although uot payable until later. Vesting 
at that time , everything in the form of a condition 
must from the necessity of things be regarded as sub- 
sequent. 

In Tavloi \s. Mason, 9 Wheaton, 325, tlie testator by his 
will gave an estate to J. T. Mason during his life, and then, 
after the death of said J. T. M., he gave the whole of his 
property to the male heirs of his nephew, J. T. Mason, on 
the following terms: 


lliat the name of the one that may have the 
right at the age of twenty-one, with his consent, be 

changed to A. Barnes by an Act of public authority 
of the State. * * * ” J 

And it further provided : 

“ Ami 011 llis refusing to comply with the above 
mentioned terms, to the next male heir on the above 
mentioned terms.” 


Chief Justice Marshall said, referring to the lauguaee 
employed: 


“ The words import the same intention as if he had 
saul, I give to the eldest main heir of J. T. Mason all 
m y property, on condition that, at the age of twenty- 
one years, his name be changed to that of Abraham 
Baines, by an act of public authority of the State, 
etc. Such words, it seems to the Court, would carry 
the estate immediately to the devisee, without waiting 
for the performance of the condition. 

* All those parts of the will which 
respect change of name, dispose of the whole prop¬ 
erty, and dispose of it in such terms as to show, 
we think, a clear intention that the right should 
vest in the devisee on the death of J. T. Mason, to 
be defeated on the non-performance of the condition 
aunexed to the estate.” 



We refer to the following cases defining whether a con¬ 
dition annexed to a devise is a condition precedent or sub¬ 
sequent : 

Zweigle vs. Hohmau, 75 Hun, 377. 

Bryant’s Adm’r vs. Dungan, 92 Ky., 627. 

Martin vs. Ballou, 13 Barbour, 119. 

Leighton vs. Leighton, 58 Maine, 63. 

Livingston vs. Gordon, 84 N. Y., 136. 

Wood vs. Ogden, 97 S. W., 610. 

Warren’s Adm’r vs. Bronson, 69 At. Rep., 655. 

In the first named case of Zweigle vs. llohman , the 
facts were as follows:—Margaretha Beck by her Will 
devised all her property to the Hohman brothers upon 
the condition that they pay to each of the testatrix’s 
children, Ludwina Beck, Baltazar Beck and Otto 
Beck, $300 on the arrival of the latter at the age of twenty- 
one years, except as to Ludwina, whose legacy was to be 
paid when she arrived at age. The Court said : 

“ The provision in the will to the effect that the testatrix 
gave her property to the defendants Hohman upon the con¬ 
dition that they p£id the legacies there mentioned did not 
create a condition precedent to the vesting of the estate in 
them. They, on acceptance of the devise, were seized in 
fee of the premises and became personally liable to pay 
the legacies.” 

In Bryant vs. Dungan, the testator in a codicil to his will 
gave his wife 100 acres of land to be taken from the home¬ 
stead place and— 

“ the remainder of said farm to be sold and divided 
as in my former will except E. L. Dungan, whom I 
will and devise the above 100 acres of land willed 
to my wife Sarah, to go to my grandson E. L. 
Dungan at the death of his grandma, Sarah Bryant, 
upon the condition that he stays with her and sup¬ 
ports her and cares for her until her death. Then 
he is to have her part of said farm and homestead. 
Otherwise to be void if he shall fail to perform my 
will.” 
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It is to be noticed that the same verb “ to go ” is used in 
this will as used by Ann Green in her codicil, and that the 
property was “ to go” * * * at the death of his 

grandma.” 

The Court, passing upon this language, said : 

“ And the subsequent expression, ‘ to go to my 
grandson, E. L. Dungan, at the death of his 

grandma, Sarah Bryant, then he is to have her 
part of said farm and homestead,’ evidently relates 
to the time the appellee was to enjoy the estate.” 

It was held: 

“ The appellee took a vested remainder ; and the 
conditions imposed were conditions subsequent; and 
it follows that the non-compliance with those con¬ 
ditions did not divest him of the estate unless the 
non compliance was the result of his fault, which was 
not the case here because he was ready and willing 
to comply.” 

In the case of Martin vs. Ballou, the language em¬ 
ployed, “ by his paying,” was similar to that used in 
the case of Leighton vs. Leighton, 58 Maine, and in 
the codicil to the will in the case at bar. The clause in the 
will in the Ballou case is as follows : 

“ I give and devise to my son Rennselaer all that 
farm whereon he now lives (commonly called the 
Gifford Farm) by paying io the other heirs the sum 
of-” 

The Court, in construing the nature of this condition as 
such, stated at page 132 : 

“ It is further contended in aid of the argument of 
the plaintiffs that the phraseology ' by his paying to 
the other heirs the sum of ’-is a condition pre- 
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cedent to the vesting of the estate in the devisees, 
and that the condition being precedent and of im¬ 
possible performance (because no definite sum was 
inserted in the blank), no estate can vest in the de¬ 
visee * * *” 


The Court held that these words were simply void by 
reason of the omission to fill in the blank with a definite 
sum, but stated: 

“ If the testator had filled up the blank with a 
definite sum there would have been a condition, but 
I am not prepared to concede that it would have 
been a condition precedent or that the language used 
creates such a condition.” 

The Court then continues to review the various definitions 
of conditions precedent or subsequent and refers to the 
case of Finlay vs. King’s, Lessee, 3 Peters, and many other 
cases, and concludes : 


“ The devise, subject to all the conditions, was 
beneficial to the devisees, who would be presumed 
to accept and perform the condition, and the heirs 
could enter by ejectment if they were not performed. 
If land be devised upon condition that the devisee 
pays certain legacies, he becomes personally liable 
upon his accepting the devise * * 

“ It is most consistent with the intention of the 
testator, as well as with the cases on this subject, 
to hold that the condition (if any here) was subse¬ 
quent.” 

The gift made in the first codicil to the will in the 

CASE AT BAR, IS MADE TO DEPEND NOT UPON ACTUAL PERFORM¬ 
ANCE, BUT UPON ACCEPTANCE OF THE DEVISE SUBJECT TO THE 
CHARGE OF MAKING CERTAIN PAYMENTS AT A FUTURE TIME. 

The language used by the testatrix in her codicil is 
to the effect that having put George in possession of 
his portion of her property, which she designed for 




him, and her daughters having all married except Maria 
Devereux and Rebecca Ann Green, all except those 
two are excluded from any participation in her property, 
and she wishes her property to go to her son Osceola pro¬ 
vided he will accept the same upon the terms attached to 
the devise to him. 

It will hardly be denied that, subject to the provision for 
a “ home and maintenance ” for her two unmarried daughters 
during their lives, or until they be married, she desired that 
Osceola should have the first choice to take her property ; 
but she goes on and provides 

“ in the event of his not accepting it ” 

upon the terms which she has prescribed, then her son 
George is 

“ to have the next choice to take the property on the 
same terms,” 

and 

“ should he decline to take the property on the same 
terms,” 

then the same offer is to be made to each of the testatrix’s 
daughters, according to their respective ages. 

It is apparent from this language that the purpose of the 
testatrix was that her property should be offered first to 
Osceola and that he should be given the first choice to take 
it upon the prescribed terms, but that if he would not 
accept it with those terms attached and rejected it, then her 
son George was to have the next opportunity to take it on 
those terms. 

The gift is made to depend upon the acceptance of the 
devise of the realty and not upon performance of the con¬ 
dition imposed. 

The terms or conditions prescribed are simply that 
the devisee who accepts and takes the property shall 


pay the Bum of one thousand dollars to certain of his 
sisters who may be alive at a prescribed future point of 
time, namely, the time when the estates of the life tenants 
terminate by reason of their marriage or death. 

At the time that Ann Green made her will in 1858 she 
was in possession and enjoyment of a large tract of prop¬ 
erty known as “ Rosedale.” By her will she had devised a 
certain portion of this land to her son George, and another 
portion to her son Osceola, and all the residue of her estate 
she set aside to provide a home and maintenance for cer¬ 
tain of her daughters who remained single during their 
lives, as she expressed it, 

“ it being my sole object to provide for the helpless 
of my children.” 

Subsequent to the making of this will two 
events occurred which she had already intended to pro¬ 
vided for. First, she gave to George the property which 
she had designed for him ; second, with the exception of 
Mrs. Devereux, who remained a widow, and Rebecca Ann 
Green, who remained unmarried, all of her unmarried 
daughters married and were thereby provided for. For this 
reason the testatrix, in 1867, added a codicil to her will and 
recited that 

“ having put my son George F. Green in possession 
of that portion of land which I designed for him, and 
my daughters having all married, except Maria 
Devereux and Rebecca Ann Green, all except those 
two are excluded from any participation in my prop¬ 
erty.” 

And she then goes on to provide that when those two 
unmarried daughters have married or died, she wishes 
the enjoyment of the property to go to Osceola, provided 
he has accepted the devise of the same upon the terms that 
he shall pay certain fixed sums to certain designated 
sisters. 
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The intent of the testatrix, as shown by the language 
which she employed in her codicil, is well illustrated in the 
case of 

Matter of Hart, 168 N. Y., 640. 

This was a decision rendered by the seven Judges of the 
New } ork Court of Appeals who unanimously affirmed the 
judgment upon the unanimous opinion of the five Judges of 
the Appellate Division for the First Department of the 
State of New York. The opinion is set forth in 61 AD 
587. 

In that case the testatrix gave to Sarah and Esther Hart 
a certain house “ during the term of their natural life,” 
upon condition that they should make the property their 
residence, and would not let or under-let the same. 

The Will further provided 

“ If they, however, accept said property under this 
devise ” 

and comply with the conditions provided, the property 
should pass 

“ on their death to such of their children as they 
may designate by their last Will and Testament.” 


By a subsequent clause in said will, testatrix provided 
that in case the said Sarah Hart and Esther Hart do not 
accept the bequest and devise made to them, then the prop¬ 
erty shall be devised over to certain other people upon the 
same conditions. 

By the twenty-first clause of said will, the testatrix 
also gave the rest, residue and remainder of said estate to 
Sarah and Esther Hart ; “ if they accept the devise 

mentioned and contained in paragraph fifteenth of this Will 
to them made, and if they make their residence in the house 
No. 38 East Third Street, in the City of New York, as 


4 
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therein provided and conditioned, and not otherwise ; should 
they, however, not accept the fifteenth clause of this will 
and the devise and bequest therein mentioned, upon the 
conditions therein and in paragraph sixteenth mentioned, 
then and in that case ” it was provided that the devise 
should not go into effect, and the residue of the estate was 
devised over to other persons. 

The question presented was whether the conditions im¬ 
posed upon the gift prevented the vesting of the interest of 
the Hart sisters. 

Judge Patterson, the Presiding Justice of the Appellate 
Division states 

“ We see no reason for ascribing to the word 
‘ accept ’, as used in this connection in the 21st 
clause, any other then its ordinary meaning. It is 
apparent that the testatrix did not intend that there 
should be any doubt or uncertainty respecting the 
absolute ownership of this residuary estate. The gift 
over to Martha Ann Hart and her daughter, Imogene 
L. Guion, is only made by way of substitution in 
case of non-acceptance by Sarah Hart of the gift of 
the realty.” 


The facts in this case and the language of the decision 
have been quoted at some length because they are so 
similar to the words used by the testatrix in the codicil 
case at bar. 

It was further said by Justice Patterson : 

“ The intention of the testatrix, as we under¬ 
stand it, was that if the Hart sisters assented to 
the conditions of making the Third Street house 
their residence, preserving and taking care of the 
portraits and permitting them to remain upon the 
premises, and not let or under-let such premises, 
that then the residuary estate should go to them in 
absolute ownership, for the gift of the residuary es¬ 
tate is made to depend upon the acceptance of the 
devise of the realty, and not upon 'performance of any 


i 
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of those conditions which can only operate after ac¬ 
ceptance, aud the devise once accepted, a presump¬ 
tion will he indulged that the other conditions will 
be complied with. * * * The conditions follow¬ 

ing the acceptance of the gift, we think, can only be 
regarded as conditions subsequent, for the breach of 
which a right of re-entry is given to the heirs of the 
testatrix, and they do not prevent the vesting of the 
interest given to Sarah Hart and Esther Hart bv the 
will.” 


The case of 

Jennings vs. Jennings, 27 Ill., 518, 
supports the general doctrine of the Hart case, namely, that 
if the devisee a#se?its to the provisions of the will, then they 
become vested w ith the property, subject to the performance 
of the condition which is subsequent. 

The will provided : 

“ I w ill to my wife all my property, ‘ but if my sons 
John and Thomas take good care of their mother 
during her lifetime they shall have the farm on which 
we live, between them, hut if they fail to give her 
good support, she can sell the land or any part of it 
to support herself. But if John aud Thomas comply 
with these conditions, they can take possession of the 
land immediately after my death.’ ” 

It was held that the above provisions constituted a con¬ 
dition subsequent, and that therefore John aud Thomas took 
a vested interest in the land. 

The Court said— 

“ If John and Thomas assented to the provisions 
of the Will * * * then this property should be¬ 

come theirs. When testator provides that if John 
and Thomas comply with these conditions, they could 
take possession of the land, immediately after his 
death, he cannot mean that they should first furnish 
her a support during her life, as such a con¬ 
dition would prevent their entering into possession 
until a full performance of the condition.” 
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The Court held that the question as to whether the 
brothers took a vested interest depended upon whether 
the condition of the will was precedent or subsequent. It 
being decided that the condition was subsequent, the legacy 
vested at the time of testator’s death. 

As was said in the case of 

Sherman vs. Americau Congregational Assn., 
113 Fed. Rep., 609, 615. 

“ It is accepted by Jarm Wills, 6 Am. Ed. from the 
5th English Edition, 851, where also at page 853 is 
laid down the well-known rule that conditions sub¬ 
sequent are to be construed strictly ; that is to say, 
they are not to be so construed as to unnecessarily 
defeat the device or legacy.” 

Osceola having accepted the devise, the presumption 
will be indulged that the condition will be complied with. 

In re Hart, 61 App. Div., 593. 

Uppington vs. Corrigan, 151 N. Y., 143. 

“ In every case of a deed of the fee upon condition 
subsequent, * * * it was, the legal presump¬ 

tion that the condition would be performed by the 
grantee.” 

It is contended on behalf of the claimants, who are the 
heirs of George Green, that by reason of the fact of Osceola’s 
death prior to that of the life tenants, he was divested of 
any estate, and it will be argued in support of this conten¬ 
tion that performance of the condition was not possible 
because the payments directed to be made were to be held 
in abeyance until the termination of the life estate. 

No such intent on the part of the testatrix is ex¬ 
pressed by or to be inferred from the language of the 
testatrix, or from the will and codicils construed in their 
entirety, nor is their any legal rule of construction to that 
effect. 



The testatrix states that she wishes her propertv to go 
to Osceola when the life tenants have married or died, and 
thereby gave him an estate which vested in him at the time 
of her death ; the enjoyment of the same to go to him on 
the termination of such life estates. To this gift she at¬ 
taches this condition : 

Upon his paying the sum of #1,000 to each one of his 
sisters who may be at that time alive.” 

The sisters are not described by name. The testa¬ 
trix had in mind that the payments should be made at 
some future point of time and that during the interim 
certain of the sisters might die. The point of time 
she had in mind was when the life tenants had married 
or died and the devisee of her propertv thereby became 
entitled to the enjoyment of the same. The words of time 
are for the purpose of ascertaining the sisters to whom the 
payments shall be made. The point of time when such 
payments are to be made could not be definitely fixed, for 
it must be finally determined by the marriage or death of 
the life tenants. Osceola is given the first choice to accept 
and take the property, with the condition attached. 

These conditions iu the Codicil of this testatrix do not 
differ in nature or effect from those which are described in 

the cases cited in the main brief of the Appellees or upon 
this brief. r 

l^f it be argued that the use of the expression “ upon pav¬ 
ing,” instead of “ on condition of ” or “ provided ” or 
“ subject to,” or other similar expressions, was intended for 
the purpose of directing the payments at the time of the ac¬ 
ceptance by the devisee, nevertheless such construction in 
respect to the point of time of making the payments is 
immaterial, for the reason that the payments were actually 
made contemporaneous with the formal declaration of 
acceptance. 

It would be a most strained and unnatural construc¬ 
tion to hold that, because the testatrix deferred the pay¬ 
ments until the death or marriage of the life tenants, the 


27 


estate should divest by Osceola’s prior death. The exist¬ 
ence of the life estates might have been for a very short 
time —a day or a week, or for a very long time, as in fact 
was the case, namely, some thirty-eight years. Is it reason¬ 
able to suppose that Ann Green, who had given George the 
property she designed for him ; whose married daughters 
were kuowu to be provided for, aud who had made provi¬ 
sion for her unmarried daughters, then intended that no 
choice or opportunity to take the property upon the terms 
prescribed should be given to Osceola during all of this 
period, and that he or his children or his heirs should be 
deprived of any participation in her estate by the event 
of his death during the intervening period. 

The time of payment intended and fixed was unques¬ 
tionably derived from the circumstances of the fund and 
for the convenience of the estate ; in other words, until the 
devisee came into the actual use and enjoyment of this 
property which she designed for him, he was not to be com¬ 
pelled to make the counter-payments to his sisters. 

It is most significant that the testatrix does not provide 
for a forfeiture in the event of the failure to make the re¬ 
quired payments, but makes merely a substitution or devise - 
over in the event that the beneficiary nominated does not 
accept the gift upon the terms which she has stated. 

The failure of performance which will bring about the 
divesting of the estate is an inteutional default by the 
devisee, by refusal to accept the devise upon the terms or 
conditions prescribed. 

This rule was referred to in Taylor vs. Mason (9 Wheaton, 
Slfi). The Court was commenting upon the use of 
the expression “ refusal to comply ” and making 
a comparison with the expression “ failing to comply.” This 
expression is not indeed as stroug as the one employed by 
Ann Green in her codicil. She uses these words : 

“ In the event of his not accepting the property ” 
* * * and then she goes on to state : 

“ Should George decline to take the property on the same 
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termH * * * aud finally referring to the offer to be 

made to each of her daughters of this property on the same 
terms, she uses the expression : 

“ Upon all rejecting it ” * * *. 

Iu the Taylor case referred to, the Court said : 

“The devise over is, on ‘refusing’ to comply with 
the terms on which the estate is given in the first in¬ 
stance, and this ‘refusing to comply’ takes place only 
‘ if it can be done —exists only where there is ‘ an act 
of intention to defeat his will.’ If it ‘ cannot be done,’ if 
there be ‘ no act of intention to defeat his will,’ then, there 
is not that ‘ refusing to comply with the terms ’ on which 
the devise over is to take place.’’ 

-The fact that Osceola predeceased the life tenants was 
neither a non-acceptance or declination to take the property 
nor a rejection by him of the property upon the prescribed 
terms and therefore, assenting to the terms and having 
taken the property, his death would not have prevented the 
peiformance of the condition by his heirs or personal repre¬ 
sentative on his behalf. As a matter of fact, at the time of 
his death he had already actually accepted and assumed 
control of the property and made a public declaration of 
his acceptance and had performed the conditions by making 
the payments to his sisters who were at that time alive. 

If Osceola had failed to perform the conditions, 
it would have been competent, upon his death, for 

HIS HEIRS OR LEGAL REPRESENTATIVES TO DO SO AND 
PREVENT A FORFEITURE BY MAKING THE PRESCRIBED PAYMENTS. 

Upon accepting the devise and assenting to the condi¬ 
tions attached, Osceola (ireen thereby became personally 
liable to make the payments directed. Consequently, upon 
his death, this personal obligation, if not already discharged, 
would have become a debt of his estate. 

The rule of law is that acceptance of a testamentary 
gift, made on condition that the devisee or legatee, as the 
case ma\ be, pay the testator s debts or a certain annuity or 
charge, creates a personal liability upon which an action at 
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law can be maintained without any express promise either 
against the devisee before his death or against his executors 
after his death. 

Loder vs. Hatfield, 71 N. Y., 92. 

Gridley vs. Gridley, 24 N. Y., 130. 

Dodge vs. Manning, 1 N. Y., 298. 

Zwiegle vs. Hohman, 75 Hun, 377. 

Pennington vs. Pennington, 70 M. D., 418. 

Creswell’s Lessee vs. Lawson, 7 G. & L., 228. 


In Loder vs. Hatfield, the testator gave and devised to 
his son, Joshua Hatfield, all his farm or homestead on the 
following conditions and provisos : 

“ I order and direct my son Jonathan to pay 
unto my three daughters—Hannah, Eunice and 
Sarah —Four hundred dollars each * * * and, 

furthermore, I order and direct that my four 
daughters, Phoebe, Hannah, Eunice and Sarah 
shall live with Jonathan and their Mother and 
to have a support of the farm and to assist as 
usually they have done in carrying on the busi¬ 
ness in the house, and the money I above be¬ 
queath to them to be paid in one year after they 
shall severally marry or be inclined to leave Johnathan 
and their Mother and live elsewhere.” 


The Court iu referring to the devise to Johnathan said : 

“ There is no doubt but he meant to give him an 
absolute fee and to vest him at once with the title 
charged with the payment of the legacies.” 


and then continued : 

“ By entering into possession of the lands devised 
upon condition of payment of these legacies and 
thus accepting the benefit of the devise, the devisee 
became personally liable for the payment of the lega¬ 
cies. A cause at law might have been maintained 
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against him therefor if the cause of action had 
accrued before his death ; or against his executors 
after his death." 


In the case of Grid ley vs. Gridley, the testator by his 
will gave all his real and personal estate to his son George, 
and declared therein that the said George was to pay all 
the debts that the testator might owe at his decease, and 
also thirty-five dollars annually to Maria Gridley during 
her life. It w as said : 

“ The only question, therefore, is whether the de¬ 
fendant (the sou George) by the mere act of accept¬ 
ing the devise and receiving the personal estate as 
the devisee and legatee was charged personally with 
the debts, so that the remedy agaiust him is on his 
contract, imposed or implied.” 


The Court concluded : 

“ If he elects not to assume the liability which 
the testator has imposed, he is bound to refuse ac¬ 
ceptance, * * * but when the devisee is person¬ 

ally charged with the payment of the debts and lega¬ 
cies and takes the whole fund out of which they 
ought to be paid, and his taking is on condition that 
he pay all the debts and legacies, if he accepts his 
liability is absolute.” 


Conversely, it would have been competent if Osceola had 
not already made the payments prior to his death, for his 
heirs or legal representatives to have made the payments 
and thereby performed on his behalf the conditions of the 
devise. 

This principle w*as established uy the early English cases 
and has been sustained by the decisions of various States. 

Marks vs. Marks, 10 Mod., 419. 

Leighton vs. Leighton, 58 Maine, 63. 

Moore vs. Moore, 69 N. H., 420. 
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In Leighton vs. Leighton, the Court stated that 

“.it was competent for the heirs of Reuel (the de¬ 
visee) to perform the condition and save the for¬ 
feiture.” 


In the last named case of Moore vs. Moore this doctrine 
was extended and it was held that failure to pay specific 
legacies did not necessarily constitute a breacli of the con¬ 
dition subsequent attached to the estate so as to work a 
forfeiture, if no time is fixed for payment and just pecuniary 
compensation can be made. 

It was stated in the opinion : 


“ But suppose it should appear that there was 
an unjustifiable breach of condition, * * * 

the case would still remain one admitting of just 
pecuniary compensation, and when this is so equity 
will interfere to prevent the divesting o: an estate for 
a breach of covenant or condition (2 Sto. Eq. Juris. 
12tli Ed., ss. 1319-1314). As said by Bellows, J., 
in Smith vs. Jewitt, 40 N. H., 530, ‘ the books are 
full of cases where courts of equity relieve against 
forfeitures where compensation in damages can be 
made.’ ” 


Upon this doctrine the case of Walker vs. Wheeler, 2 
Conn., 299, is interesting : 

The Court said : 

“ This was a devise of real estate to the sons of the devi¬ 
see, they paying to each of his daughters, three hundred 
dollars within one year after her decease. The devisees 
failed to pay that sum within the year ” and concluding : 

“ It has been the invariable practice in equity, to 
relieve against forfeitures arising from the breach of 
conditions subsequent, when compensation can be made for 
the failure of precise performance.” 

While there has been no such refusal or even failure 
on the part of Osceola to comply with the terms, the 






case is interesting in showing the attitude of Courts of 
Equity. 

The main object which the testatrix Ann Green had in 
view when she made the codicil under consideration was to 
provide first for her two remaining unmarried daughters 
until the time of either their remarriage or death. The 
next principal object was, having given George that portion 
of land which she had designed for him, that the said prop¬ 
erty referred to should go to Osceola provided he would 
accept the burden of making certain payments to certain of 
his sisters who should be living at the time he came into 
the enjoyment of such property. 

The devise over to George was solely in the event that 
Osceola declined to accept the property with this burden 
imposed. The further devise over was based solely upon a 
similar refusal on the part of George. If, however, Osceola 
took the devise, he was required to pay to such sisters those 
amounts w T hich the testatrix deemed just. It is manifest 
that what the testatrix desired and sought to do was to 
provide that those of her daughters who might be living at 
the time when Osceola came into the enjoyment of this 
property should also share in her bounty. If Osceola failed 
to agree to carry out this purpose, then George should be 
entitled to take this property provided he agreed to accede 
to and fulfill her purpose. 

When, therefore, Osceola accepted the devise and its 
conditions, he became obligated to pay the legacies referred 
to and had he failed he or his estate could have been com¬ 
pelled to do so even though the land devised to him ultimately 
proved to be of less value than the amount of such legacies. 

The precise objects of the testatrix have been attained. The 
unmarried daughters have been provided for during their 
lives ; George has received that portion of Rosedale designed 
for him ; the sisters who were alive at the time of the termina¬ 
tion of the life estates have received the payments directed 
to be made to them as representing their shares in the 
estate ; Osceola was given the first choice to accept 
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the portion of Rosedale designed for him upon the 
terms that he should make those payments to those 
sisters who were alive at the time when he came 
into the enjoyment of this estate. He accepted the 
offer of this property upon these terms. He made a formal 
declaration to that effect and he made the payments pre¬ 
scribed and thereupon the estate vested in him became 
indefeasible. 

It is respectfully submitted upon the authorities referred 
to and upon a consideration of the whole will and codicils 
of Ann Green, that, in accordance with the intention of such 
testatrix, Osceola at the time of his death had an indefeas¬ 
ible vested remainder in fee in that portion of Rosedale 
devised to him, which was alienable and deviseable by him 
and that this defendant is entitled to her proportionate 
share therein under the terms of the will of Osceola Green. 


POINT III. 

The heirs of George Green, deceased, who 
claim under him, are estopped from claiming 
title to the property in question by reason of 
the acts generally of George Green subsequent 
to the death of Ann Green and by reason of the 
execution and delivery by George Green with 
others of a certain deed to Mrs, Hubbard on 
April 17th, 1888. 













POINT IV. 


The sale ofWaggaman accelerated the re¬ 
mainder and rested in Osceola C. Oreen the 
absolute possession of the prooeeds thereof. 

No argument will be presented in this brief iu support 
of these two propositions for the reason that it must be 
only a repetition of the very complete argument thereon 
contained in appellees’ main brief, but these points are 
urged on behalf of this appellee who, by the courtesy of 

counsel for the appellees, rests upon the argument as afore¬ 
said. 

It is respectfully submitted that the opinion and decree 
sustaining the contentions of the Trustees should be 
affirmed. 

Ellery O. Anderson, 

Benjamin S. Minor, 

Attorneys for Appellee Louisa E. Cammack. 
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No. 2338. 


GEORGE PLATER GREEN ET AI.., Appellants. 


V8. 


WILLIAM A. GORDON ET AL, Trustees. 


ARGUMENT AND BRIEF IN BEHALF OF AP¬ 
PELLEE EASIE C. GANDELL. 


I lie various propositions of law involved in this appeal 
are hilly and exhaustively considered in the brief of the 
trustees. It is therefore proposed in a short argument in 
lavor of appellee Easie C. Gandell, daughter and only child 
of Osceola C. Green, to discuss a little more fully the ques¬ 
tion of Ann Green’s intention in making her will, as disclosed 
by the language used and surrounding circumstances. 

It is an axiom of the law of wills that the intention of the 
testator shall prevail. Chancellor Kent denominates inten¬ 
ia 





2 


lion "the pole star by which courts must steer in construing 
wills.’ 7 


Mr. Chief Justice Marshall thus states the rule: 

The first and great rule in the exposition of wills, 
t<> which all others must bend, is that the intention of 
the testator expressed in his will shall prevail pro¬ 
vided it be consistent with the rules of law.*’ 

Smitli vs. Hell. (5 Peters, 74. 


'I'his controlling principle has reverberated down the ages 

Itotn the earliest reports of the proceedings of English 
courts. 

The reason for the rule is simply and forcefully stated by 

Lord Chancellor Parker (Marks vs. Marks. 10 Modern 
419): 


**1 hough the words of the will are only, ‘that 
.Nathaniel should pay,' and nut Nathaniel and his 
heirs yet this is only a plain mistake in the will 
winch is a conveyance that the law supposes to be 
made when a man is mops consilii, and therefore 
allows great favor to be used in its construction.” 


Put the search for intention must always 
a way “consistent with the rules of law. 7 ' 
pressed it : 


be conducted in 
or as Kent ex- 


"but no enlightened judge will disregard a series 
°* adjudged cases bearing on the point, even as to the 
construction of wills. Established rules, and an 
habitual reverence for judicial decisions, tend to avoid 
the mischiefs of uncertainty in the disposition of 
property, and the much greater mischief of leaving 
to the courts the exercise of a fluctuating and arbitrary 
discretion. I lie soundest sages of the law, and die 
-olid dictates of wisdom, have recommended and en¬ 
forced the authority of settled rules, in all the dis¬ 
positions of property, in order to avoid the ebb and 
l ow of the reason and fancy, the passions and preju- 
dtces of tnbunals " hen a particular expression in 
a will has received a definite meaning bv express ad¬ 
judications, that meaning ought to be adhered to. for 




the sake of uniformity, and of security in the dis¬ 
position of landed property.” 

4 Commentaries (13th edn.), 539. 

And in construing wills courts put themselves in the posi¬ 
tion of the testator in reference to his property and the rela¬ 
tive claims of the beneficiaries and the ties of affection sub¬ 
sisting between him and them, and consider the motives 
which may reasonably he supposed to have influenced him 
in the disposition of his property. 

Wherefore, in construing the will of Ann Green, in order 
to get at her intention in making it. it is important to con¬ 
sider at the outset: 

(a) Family ties. 

(b) The nature and value of the property devised. 

(c) The language used to express intention. 

(a) Family Ties. 

At the date of her will. November 11, 1858, Ann Green 
had eight children, two sons and six daughters. Of the 
daughters: 

Alice had married Augustin de Iturbide. son of the Mexi¬ 
can liberator, bv whom she had one son, born in 1803, who 
is mentioned in the will of Osceola C. Green as “mv nephew.” 
Madame Iturbide was apparently in affluent circumstances, 
for she is not referred to by name by the testatrix in her will 
or in either of the codicils. 

Elizabeth /?., another daughter, was married and lived in 
Virginia. TTer position in life seems to have been at that 
time (the date of the will) assured, for she is not mentioned 
bv name in the will. 







Mafia G., another daughter, had been married but was a 
widow at the time the will was made. 


Rrbccca Ann, Mary hnoym, and Lonisa A\. (he other 
daughters, were then unmarried. 

Between the date of the will and the date of the first eodieil 
the daughters Louisa K. and Mary Imogen married, and 
Llieabeth It. became a widow. No changes in the family by 
death or marriage occurred after the date of the second 
codicil during the lifetime of Ann (Jreen. 

(!>) The Nature and Value of the Property Devised. 

M lien Ann Green made her will, her properly consisted 
mainly of what she denominates “Rosedale." It was then 
what ts known as “county property" bordering two road* 
the Tennallytown mad. now culled Wisconsin avenue, and 
\\ oodley road. The entrance to the Rosedale house the 
faintly residence, was on the Tennallytown road, about a 
mile and a half from Road street, in Georgetown. 

With respect to this property Mr. (Jordon says: 

“At the time of the deed from Amt (Jreen to 
•eorjje Green (ls.i.i), none of the property was val¬ 
uable hi the sense that it is now. hut the'most val¬ 
uable portions were those bordering „n the roads 

(• eorjje < jreen s .whirl.rdered on the Tennallytown 

mad and on Woodley road, was the most valuable 
pottton of the estate. I he piece that was {riven to 
Mrs. Queseuhorry was also valuable. The piece in 
pmk marked "New Ground Field. - that was given j,t 
he w,II to Osceola C Green, was a remote rugged 
field, nhtch was used generally for pasture ground 
and was at that tune of very little value, having no 
access to any public road except through the front 
place. At the time of Ann Green's death the com¬ 
parative value was just as I have stated—those on the 
mads were the most valuable by far. and the red or 
pink piece was the least, valuable" (testimony, p. 43). 
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Hie tract contained a little more than a hundred acres, 
part of which was known as the “Front Field.” This took 
up the entire front on \Yoodley road and more than a third 
ot the frontage on the Tennallytown road. It contained 
thirty-four acres. 

Another part was known as the “New Ground Field.” and 
contained twenty acres. This was the “least valuable” part 
of the property. 

The second codicil carved out a portion having a frontage 
of '>20 feet on the Tennallytown road and contained about 
ten acres. This left the first codicil operative upon about 
forty-four acres. On this portion was the family home, an 
"old-fashioned frame house and outbuildings.” which had 
been constructed by Ann Green's father. General Uriah For¬ 
rest. immediately after the Revolutionary War (R., p. 41). 

After the lapse of more than forty years and the changes 
that have taken place in the last fifteen years by reason of 
the subdivision of the property into squares and lots, it 
would he impossible to produce the testimony of living wit¬ 
nesses as to the value of the several parcels into which Ann 
Green divided her property. Nor was it possible to show 
values at the date of the will and codicils by the tax books 
of the municipality. With regard to this. Mr. Gordon testi¬ 
fied that at his request diligent search had been made, but 
that the hooks of the old levy court in which these assess¬ 
ments were contained were lost or mislaid and could not he 
found. Subsequent to 1871 the authorities have complete 
records of property valuations for purposes of taxation, and 
a transcript of these records was offered in evidence show¬ 
ing such assessments for the years ending -Tune 80. 1871. 
’72. ’78. and *74. For purposes of illustration, this valua¬ 
tion is sufficiently near in point of time. They show that 
the value of the three parcels, into which the Rosedale farm 
was divided by Ann Green in her will, was in 1872 as fol¬ 
lows (R., p. 27) : 

“Maria Devereux and Ann R. Green. $10,060 


George F. Green. 8,950 

Osceola C. Green. 1,000.” 
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The portion given to Mrs. Quesenberry by the second codi¬ 
cil was not separately assessed until some years later, and its 
value for purposes of assessment at the time could not be 
definitely ascertained. 

This portion had a frontage of 520 feet on the Tennally- 
town road and contained nearly ten acres of land. Estimat- 
ing from its location on the principal thoroughfore in that 
section at the time, it was probably worth, acre for acre, as 
much as the part given to (leorge Green, or approximately 
$2,000. This, of course, came out of the part assessed to 
Mrs. Devereux and Miss Rebecca Ann Green, and left the 
value of the separate parcels devised bv the will of Ann 
Green as follows: 


Mrs. Devereux and Miss R. Ann Green. . . 

Mrs. Quesenberry . 

George F. Green. 

0. C. Green. 


$ 8,000 

2,000 

8,950 

1,000 


(c) Language Used. 

The intention of the testatrix is clearly expressed in her 
will. By this she devised to— 

(1.) To George F. Green, his heirs and assigns, the ‘‘front 
field." valued at $8,950 (more than two-fifths of the value 
of the entire tract, and leaving property valued at $11,000 
for distribution among the remaining seven children). 

(2) To Osceola C. Green, his heirs and assigns, the “new 
ground field, v valued at $1,000 (or about one-twentieth of 
the entire estate). 

(3.) All the rest of the estate, real and personal, to her 
single daughters, Maria Devereux, Rebecca Ann Green. 
Mary Imogen Green, and Louisa K. Norton, with the pro¬ 
viso that if either of her married daughters (Mrs. Quesen¬ 
berry and Madame Tturbide) “be left a widow” she should 
be “entitled equally with the single ones, to a home and 
maintenance from such property as I may leave.” This 






devise is for the benefit of the daughters “during their single 
lives.” 

In none of this is there need for construction. The lan¬ 
guage used is plain and certain. After making special pro¬ 
vision for her sons, Ann Green declares that her “sole object 
was to provide for the helpless of my children.” She con¬ 
sidered unmarried daughters “helpless” and dependent on 
the bounty ol their mother, and t convtrso, she seems to 
have considered that when one of her daughters had a living 
husband she would not need help from any quarter, even 
to the extent of sharing in the distribution of her estate. 
Correspondingly, she reckoned that her sons would or might 
sometime have to provide for some other mother’s “helpless” 
daughter, and she considered it her duty to help them to do 
this, making a handsome special provision for George, con¬ 
sidering her means, and for Osceola a provision, not so much 
its lie would have gotten had the mother died intestate, but 
still special and something he might hold in severalty and 
call his own. 

During the nine years succeeding the date of her will 
changes occurred, important in the eyes of Ann Green, in 
that two of the daughters mentioned in the residuary clause 
of the will, Mary Imogen and Louisa K., married and were 
thereby taken out ot the “helpless class and no longer re¬ 
quired assistance from their mother. She had also given 
to George and his heirs a deed for the front field, devised to 
him in the will. 

She therefore made a first codicil to her will in August, 
l<Sb/, wherein she recites that all of her daughters were 
married except Maria Devereux and Rebecca Ann Green. 
Rut in so doing the good mother overlooked the fact that 
her daughter, Mrs. Quesenberry, had been “left a widow’” 
and rendered “helpless. So in less than a year after mak¬ 
ing the first codicil she made a second, wherein she specifi¬ 
cally set apart a lot of ground “situated on the Rockville- 
Georgetown turnpike road,” containing about ten acres of 






ground, for that widowed daughter. Apparently Mrs. Ques- 
enberry s home in \ irginia had been broken up by the 
ravages of the war between the States and after the death 
<>t her husband in 18(33, lor provision is made in this codicil 
h>r (he removal to tlie lot specified of a frame house then 
standing on some other portion of the estate and the addi¬ 
tion thereto of two rooms, manifestly for the purpose of pro¬ 
viding a new home lor Mrs. Quesenberry and her children. 

1 he language ol this devise is exact and definite and its 
meaning so clear a< not to require judicial interpretation. 

This leaves only the first codicil needing exposition. Her 
meaning is manifest, but the words used, evidently Ann 
hreen’s own, are not apt or technical, and the intention of 
tlie testatrix is to be collected, not from any particular or 
detached clause of the codicil, but from the whole taken to¬ 
gether in connection with the will itself, and with the aid 
of what Chancellor Kent calls “established rules, and an 
habitual reverence for judicial decisions.” 

It is as follows: 

“Having put my son C.eorge Green in possession 
of that portion of land which I designed for him 
and my daughters having all married except Maria 
Devereux and Rebecca Ann Green, all except those 
two. are excluded from any participation in my prop¬ 
erty. A when they may have married or died, I wish 
the pioperty to go to Osceola C. Green, mv voungest 
son. upon his paying the sum of one thousand dollars 
to each one of his sisters who may be at that time be 
alive. And in the event of his not accepting the 
property. I wish my eldest son George F. Green to 
have the next choice to take the property on the same 
terms.—It is my wish should he decline to take the 
property on the same terms, that the same offer be 
made to each of my daughters in the order of their 
reactive ages that may be be living at that time, 
upon all rejecting it. it is my will that all the fur¬ 
niture house A land that had been left to mv daugh¬ 
ters Maria Devereux A Rebecca Ann Green for their 
lifetime 1* sold for what it may bring and divided 
among my heirs generally.” 
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It was the manifest intention of Ann Green to give 
to her youngest son, Osceola, the property in fee 
simple, indefeasible save by some positive act of re¬ 
fusal on his part to take the property. 


The testator assigns two reasons for making the codicil— 
that she had put George in possession of the part of the land 
intended tor him, and that all of her daughters, except Maria 
Devereux and Rebecca Ann Green, had married or died, and 
were therefore no longer in the “helpless” class. 

The opening words of the codicil, “having put my son 
George in ix>s>esMon of that portion of land 1 designed 
tor him, can only mean that he is to have no further 
share in the estate until Osceola has had his choice, it was 


her design, or scheme of testamentary disposition, that 
George should take only the “front field,” worth $8,950, and 
constituting nearly half the entire estate. This was all the 
testatrix designed for him, that is, intended to give him. 
And she emphasizes the fact by the opening words of the 
codicil. 


It cannot escape observation that in this codicil the mother 
makes no allusion to the provision in the will for her son 
Osceola, insignificant by comparison with the valuable por¬ 
tion of the estate of which she had put her son George “in 


possession.” This is 


direetlv assigned as a reason why she 
1 * »/ 


gave her son Osceola first choice in the residue of her estate. 


The codicil continues, “and all of my daughters having 
married or died except Maria Devereux and Rebecca Ann 


Green, all except those two are excluded from any partici¬ 
pation in my property/’ 

This means and can only mean that Maria Devereux and 
Rebecca Ann Green are to have and enjoy all of the prop¬ 
erty of the testatrix, except such as was specifically devised 
by the will and the second codicil. But it does not give these 
daughters the entire estate of the testatrix in the property, 


2a 
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for the period of exclusive enjoyment by them is to termi¬ 
nate when “they may have married or died.’’ 

The next sentence, however, disposes of the fee and the 
ultimate ownership of the personalty by providing that 
“when they'' (the daughters named) “may have married 
or died 1 wish the property to go to Osceola C. Green, my 
youngest son, i\:c., &c. “The property/’ as used in this 
sentence, means, of course, “my property*’ in the preceding 
lines, and is the legal equivalent to “all my property.* ? 

If the codicil had stopped at this point Osceola would have 
taken an indefeasible vested remainder in fee, for the ad¬ 
verb “when, preceding the words “may have married or 
died? relates merely to the time of the enjoyment of the 
estate and not to the time of the vesting in interest 

He had a fixed right of property on the death of his 

mother. The period of enjoyment only was deferred and 
uncertain. 

I he time of enjoyment in i>ossession depended upon the 
marriage or death ol his sisters. The right was in nowise 
dependent on that event (Poor vs. (Jonsidine ). 

Numerous cases are cited in the trustees* brief in support 
of this proposition, and it would subserve no good purpose 
to multiply authorities. But two leading cases in the Su¬ 
preme Court, noticed in that brief, are directly in jniint, and 
a short analysis conclusively demonstrates that they must 
control the decision of this case, in both of these cases the 
court exhaustively considers and analyzes the quantum of 
estate vested in a devisee in remainder who dies durum the 
lifetime of the life tenant. 

I he first of these cases is: 

Poor vs. Considine, 6 Wallace, 458. 

In this case the controversy arose over the will of William 
Biirr, under which a farm in Hamilton County, Ohio, was 
devised in trust for John M. flan, his son, for life. 
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In case the son died leaving a legitimate child or children, 
then to 

Maria Barr, wife of John M., for life; 

Upon the death of Maria, if she survive John M., and if 
not upon the decease of John M., the will provided that the 

“remainder of my estate in said farm” 

should go 

“to the legitimate child or children of the said John 
M. Barr and their heirs forever.” 

William Barr died May 15, 1816. 

He left one son, John M. Barr, and three daughters. 

At the date of his father s death John M. Barr had living 
his wife. Maria Barr, and an infant (laughter, Mary Jane 
Barr. 

John M. Barr died August 10, 1820. 

Mary Jane Barr, his daughter and only child, died No¬ 
vember 27, 1821. 

Maria Barr, wife of John, died August 3, 1860. 

At that time the daughters of William Barr were all dead, 
each leaving a child. 

The question considered was, what estate, if any, Mary 
Jane Barr took under the will. 

The opinion of the court was announced by Mr. Justice 
Swayne, who elaborately reviews the law governing vested 
and continued remainders and concludes (p. 473) : 

“We think it (the will) gives: 

“1. A legal estate par autre vie, to three sons-in- 
law in trust. 

“2. An equitable life estate, with the usufruct of 
the property to John M. Barr. 

“3. In case he should die, leaving issue, and his 
wife Maria should survive him, then an equitable 
estate for life to her with the usufruct of the prop¬ 
erty, for the benefit of herself and the surviving child 
or children of John M. Barr. 

“4. A vested remainder in fee simple to the child 
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of John M. Barr, living at the time of the death of 
the testator, subject to open and let in the participa¬ 
tion of after-born children, and liable to be devested 
by their dying before their father, but not liable to 
be defeated by any other event. ? 

******* 

Marv Jane Barr was, at the death of the testator, 
within every particular of the category, which, ac¬ 
cording to the authorities referred to. creates a vested 
remainder. 

“1. The jjerson to take was in rssc. 

-■ She was ascertained and certain. 

‘•>. 1 he estate was limited, to take effect in her 
absolutely, upon the death of her father. 

* 4. That was an event which must unavoidably 
happen by the efflux of time. 

“o. Nothing but her death, before the death of 

her father, would defeat the remainder limited to 
her. 

"b. She had a fixed right of property on the death 
of the devisor. The period of enjoyment onto was 
deferred and uncertain. 

/. The time of enjoyment m poxxnxxntn depended 
"I’OII the 'leath „f |,e,- mother. The right was in 
nowise dependent on that event. 

“S. 1 pon the death of her father, she survivin'* 1 
him. her estate. before lUfrnwMe, heenme indefensh 
Mo and absolute. 

' We are thus brought to the conclusion, upon 
tech men 1 ns well as unteehnienl grounds, tlint Marv 
• nne B.irr had. at the time of her death, nn hide- 
tensil.le estnte of remainder in fee in the premises j„ 
controversy. ‘ 

• In the view we have taken of this ease, the doc- 

"ie of shifting uses can have no application- we 

therefore forbear to advert to the rules of law relat- 
mg to that subject fy>p. 478 . 470). 

1 he other case referred to is- 

Cropley r* Cooper. 10 Wall., 107. 

I he controversy in this ease arose over the following clause 
in the will of illiam Cooper, deceased: 
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“To my (laughter. Elizabeth Cropley, at her 
mothers death. I give and l>eqiieath the rent of my 
bouse on Pennsylvania avenue, in the city of Wash¬ 
ington. situated on square —. for and during her 
life: and at her decease it is my will that, the said — 
Ik' sold, and the avails thereof become the prop¬ 
erty of her children or child, when he. she. or thev 
have arrived at the age of twenty-one years, the in¬ 
terest in the meantime to be applied to their mainte¬ 
nance.” 

Anahzing the facts of the case, Mr. Justice Swavne savs: 

« T « * 


I he testator died in 1NT>. lie left at his decease 
a widow. Sarah Cooper, and four children, William, 
•lolm. Joseph, and Elizabeth, the complainant. Wil¬ 
liam and Joseph were married and had children. 
John was unmarried. Elizabeth was intermarried 
vitli hichard ( ropley. and had living one child, 
William Cooper Cropley, then about three years old. 
Shortly after the testators death, Elizabeth gave 
hirth to a daughter, who died in early infancy. 
Richard Cropley. the husband of Elizabeth, died in 
ISol. Her mother died in 1854. Her son. William 
Cooper Cropley. died in 1870. at the age of twenty- 
eight years, not having married. After his death. 
Elizabeth Cropley. the complainant, then fifty-six 
years of age. claimed to own the house on Pennsyl¬ 
vania avenue devised to her for life. Her brother*. 
W illiam. John, and Joseph, set up claims as heirs-at- 
law of their father, alleging that the bequest to the 
children of Elizabeth had failed by reason of the 
death of both of them before the death of their 
mother, and of the younger one before reaching the 
age of twenty-one years. The complainant there¬ 
upon filed this bill to obtain a construction of the 
will, and to ascertain her rights. 

The question presented for our determination is. 
whether the bequest to her children lapsed, as is in- 
sited by the appellees: or, in other words, whether it 
was vested or contingent.” 


Commenting on the law of the case the learned iustice 
proceeds (p. 173): J 
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Laying ont of view the estate of her mother, a 
life estate is given to Klizalieth Cropley. 

“At her death, whenever that might occur, and 
whatever then the age of her offspring, the property 
was to he sold and converted into money. Her dentil 
and the sale might have occurred immediately after 
the death of the testator. 

‘‘Upon the sale being made, her offspring, if 
minors, would have become entitled to the interest 
of the fund until the age of t wen tv-one years wa< 
reached The right to receive the whole or an aliquot 
P.'H of the fund would then have accrued. 

“The time of selling had no relation to the age of 
the legatees. 

/»i . * .1 ’ <>n the death of the tenant 

of the life estate. 

The effect of her dying during their infancy 
WO" 111 have been that they would have taken the in¬ 
terest instenil of the principal of the fund up to the 

the interert nt ' V " 0ne ' ^ len ^ 10 P r ’ ne *P a l instead of 

‘ The real estate having been directed bv the will 
to he converted into money, it is to he regarded for 
all he purposes of this ease as if it were money at 
he tune of the death of the testator. That it was' not 
o he sold until after the termination of two successive 
h e estates does not affect the application of the pH,.! 
ctple Equity regards substance and not form and 

The" T ''V- is required to l* done 

material° *'" * ''T'"" 1 ‘ »>* time is inn 

It >x a eon,,deration of weight that if William 
r 'J" r froph, who died at the age of twentgeg, 
iaidrnarrtedaud left children. according to the Ion. 
o*,t,on of , h e appellee,, the,, could hare taken Z, 
benefit from the prormon made for their lathe ■ 

. neh could not hare been the intention of the texfa. 

' ,1 renl V^pertp case*, where the auction acme 
nhether a reminder i, reeled or contingent tuts 
oNSKorKM-K IS "Ki n TO RE roXru stVF—Til, 
was THE former. Tn Gooeltitlc re Whithu T 
Mansfield said: ‘Here, upon the relCm of £ thC 
he infant ts the object of the testator’s bountv and 
testator does not mean to deprive him of it i,! 
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«mv event. Now, suppose this object of the testator s 
bounty marries and dies before his age of twenty-one 
leaving children, could the testator intend, in such 
event, to disinherit him? Certainly he could not. 
in I)or rs. Dcn-jin. Muller, J., said: ‘But if this were 
held not to vest till the death of the parents, this in¬ 
convenience would follow: that it would not go to 
grandchildren, for if a child were born, who died in 
the litetime ot his parents, leaving issue, such grand¬ 
child could not take, which could not be supposed to 
be the intention of the devisor.’ This reasoning ap¬ 
plies to the present case. 


*7 iin m u*ton8 ('me was referred to by counsel on both 
ddes. The point there ruled was as follows: If real 
otate be devised to A. when he shall attain a given 
age. and until A. attains that age the property is de¬ 
vised to B.. A. takes an immediate vested estate, not 
defeasible on his death under that age; the gift being 
read as a devise to B. tor a term of years, with re¬ 
mainder to A. idle same doctrine has since been 
ailiimed in numerous other eases, and is now a canon 
<>1 the hnglish law. Iioni-ston s Coxe related to real 
property. It this were such a ease it would be in 
point and conclusive .” 


The case under consideration relates only to real property, 
and Boraston's ease as so interpreted by the Supreme Court 
is conclusive that Osceola C. Green took a vested interest 
therein -‘not defeasible on his death” before the termination 
nf the life estate carved out for his sisters. As is quaintly 
said in Boraston’s case, adverbs of time when they ‘‘refer to 
a 1 lung which must of Necessity happen, there they make 
no Contingency, and it is certain that every Man must die 
for Statutnm ext hominibiix *emel mori. and every Term 
will end; for Tempux ednx rerow.” 


After thus fixing the period of enjoyment or ownership 
of Rebecca Ann Green and Maria Devereux, and giving to 
Osceola all of the property intended to be devised by the 
codicil, that is, the absolute ownership after the termination 
of the life estate, the codicil continues: 
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“l pon liis paving the sum of one thousand dol¬ 
lars to each one of his >i>ters who mav at the time he 
alive.” 


that is, upon the death or marriage of both of the life ten¬ 
ant.". the time tixeu for tin* possession and enjoyment of the 
estate by Osceola. His intinxt nsfed i„i mediatehj upon tj it 
d?uth of the ft sfnfi tj' <in<l tin pi'olniti of In i' will. 

X<> time was fixed for making the payments of monev 
specified in the will. This wa> optional with Osceola. Pay¬ 
ment could not be demanded of him until his time of pos¬ 
session and enjoyment came—the marriage or death of hot!) 
tin* life tenants. lint there U nothing in the codicil to deter 
^' ,n limn making the payment" at any time during the 
continuance «»l the life estate that might suit his convenience 
oi conduce to the comfort ami convenience of his sisters to 
whom the pn\mcnt> were to be made. Whatever of ri>k 
fhere wa> in anticipating the payments Osceola, took, for of 
the three "Puts to whom lie made pay■incuts of one thousand 
dollars each one or more might not have outlived the life 
tenants. (Madame Iturhide had died prior to 1892.) 

Although payment of the one thousand dollar sums could 
not have been demanded until the death or marriage of the 
life tenants. Osceola s liability to make these payments arose 
in 11 neulatel\ upon hi" accepting tin* propertv so charged. 

1 his he did by a formal declaration, dated the 10th dav of 
l ebruary. 1892. and spread upon the public records the fol¬ 
lowing da\. lo guard against the possible con sentiences of 
sudden death, Osceola had son it* davs before made and 
executed a last will and testament wherein he distributed 
with an almost impartial hand the estate thus vested in him 
by the first codicil to his mothers will and his declaration 
to accept the property under the terms of that codicil. Upon 
thus indicating acceptance the payment of the sums of 


money mentioned in the codicil thereupon became a per¬ 
sonal obligation of Osceola, which might have been enforced 
against him in assumpsit irrespective of the value of the prop- 
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erty he took under the codicil (McLarhlan vs. Me Lac hi an, 9 
Paige. o34). It was also, of course, a lien upon the property 
itself and equity would have lent its aid to the sisters to 
whom payments of a thousand dollars each were to have 
l*‘en made on a showing that Osceola was converting the 
property to his own use without making these payments. 

Osceola's reason for making formal declaration of his in¬ 
tention to accept the property was what might be called a 
necessitji of title. On this point Mr. (.Jordon testified as fol¬ 
lows (R., p. 91): 

“Mr. ( Jreen consulted me in regard to this matter, 
because he was very much worried over the fact that 
when he proposed to sell Mrs. Hubbard a portion of 
the property it was required that all his brothers and 
sisters should unite in quitclaim deeds of the prop¬ 
erty. lie stated to me as his counsel that under his 
mothers will the property had been given to him, 
and that he had always considered it as his and acted 
as though it were his in paying taxes and looking 
after the property, and he was very much worried to 
think that when he desired to sell any portion of it 
he should not he able of his own free will and accord 
to sell without obtaining quitclaims from other par¬ 
ties. At that time, after he consulted me—he talked 
over this matter a great deal—he was very desirous 
of selling a portion of Uosedale. ’ 

The title examiners found that by the will of Ann Green 
Osceola was given land worth at the outset not more than 
$10,000, subject to the preceding life estate in two persons 
and burdened with the payment of proportionately a large 
sum of money. In this will was the following proviso: 

“And in the event of his (Osceola's) not accepting 
the property, I wish my eldest son, George F. Green, 
to have the next choice to take the property on the 
same terms.” 

Wherefore, until Osceola indicated in some wav his inten- 
tion to accept the property and on the terms specified, he, 

3a 
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the life tenants joining, could not convey a clear record title 
in fee simple to the property, for, until he accepted, a con¬ 
tingent right of property remained to George—that is, to 
take the property on the terms prescribed by the will in the 
event of Osceola’s failing to accept. 

Wherefore, the solemn declaration was made bv Osceola 
of his intention to accept the property. This was spread 
upon the public records and became a link in the chain of 
title to the real estate passing under the codicil. Such a 
declaration might have been postponed until the death of 
the life tenants if it had been desired to retain the property 
in kind—that is, real estate—until that time. It had no 
possible effect on the vesting of the title in Osceola. That 
had already been accomplished by the death of Ann Green 
and the probate of her last will. 

After Osceola had indicated in the most formal and 
solemn way his acceptance of the property under the terms 
of the codicil, any right of choice George might otherwise 
have had was gone forever. It was only “in the event of his 
(Osceola’s) not accepting the property*’ that any right ac¬ 
crued to George. He was given only “next choice.” The 
crux of the situation so far as George was concerned was ac¬ 
ceptance by Osceola, and when this acceptance was accom¬ 
panied by the payment of the money provided, the condi¬ 
tions were all complied with and an indefeasible fee simple 
title vested in Osceola. 

Hut even had Osceola done no positive act or thing in his 
lifetime indicating either an acceptance of the property or 
a refusal to accept, the right to take the land with its bur¬ 
den would have survived to defendant Easie C. Gandell as 
heir-at-law. 

This rule was old in the time of Littleton (1466), was 
i ^ I ^ i on by Ivord Coke nearly two hundred 

years later, was referred to and upheld by Lord Chancellor 
Parker after the downfall of the Stuarts (1697), and has 
never since been questioned or disturbed as a rule of 
property. 
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The section of Littleton so often quoted is as follows: 

“Sect. 834. Also, if a feoffment be made in mor- 
gage upon condition that the feoffor shall pay such 
a sum at such a day, <fcc. as is between them by their 
deed indented, agreed and limited (come est # 
enter eux per lour fait endent accorde et limit), al¬ 
though the feoffor dyeth before the day of payment, 
A’c. yet if the heire of the feoffor (uncore si le heire 

# le feoffor) pay the same sum of money (mesme 
le summe # de money) at the same day to the 
feoffee, or tender to him the money, and the feoffee 
refuse to receive it. then may the heir enter into the 
land and yet the condition is, that if the feoffor 
shall pay such a sum at such a day, &c. not making 
mention in the condition of any payment to be made 
bv his heir, but for that the heir hath interest of 
right in the condition, &c. and the intent was that 
the money should be payd at the day assessed, <fec. 
and the feoffee hath no more losse. if it be paid by 
the heir, than if it were paid by the father. &c. there¬ 
fore if the heir pay the money, or tender the money 
at the day limited, &c. and the other refuse it, he 
may enter. &c. ^ But if a stranger of his own head, 

. who hath not any interest. <£c. will tender the afore¬ 
said money to the feoffee (voile tender les # 
avantdits deniers al feoffee) at the day appointed, the 
feoffee is not bound to receive it (le feoffee n’est 

# pas tenus de ceo receiver).” 

Tn 

Marks vs. Marks, 10 Mod., 419, 

(set out in extenso in the brief of the trustees,) 

the rule is held to apply to devises. Tn this case the devise 
was to the wife for life, remainder to the oldest son. Daniel, 
in fee. “provided and nevertheless” that if the third son, 
Nathaniel, should within three months after the death of 
the wife pay the sum of five hundred pounds to Daniel, 
then the land should go to Nathaniel. Nathaniel died in 
the lifetime of the wife. On the death of the wife the heirs 
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of Nathaniel tendered five hundred pounds to Daniel and 
claimed the land. The claim was upheld. 

In the course of his very careful opinion Lord Chancellor 
Parker uses the following significant language: 

“The plant intention of the testator tea* to provide 
for his children; to the one he intended to give five 
hundred pounds; to the other land.'' 


So here. The plain intention of Ann (ireen was to give 
each of her daughters living at the time of the death or mar¬ 
riage of the life tenants the sum of one thousand dollars 
and to Osceola the land and her property in it—that is. the 
fee simple interest. Oeorge had then been put in possession 
of that portion of land which the testatrix designed for him. 

A PI >ellants' argument rests entirely on the hyj>othesis that 
the language of the first codicil makes any right or interest 
of Osceola in the property dependent entirely upon his out¬ 
living the life tenants. In other words, that the codicil must 
he construed as if it contained the words “if he he living at 
that time" after the words “and when they have married or 
died." referring to the life tenants. Put it cannot escape 
notice that when Ann (ireen desired to so restrict the estate 
or interest devised hv the codicil, she was not at a loss for 
apt words hv which to indicate such an intent. After pro¬ 
viding that Osceola's interot should depend on his “accept¬ 
ing** the property on the conditions prescribed, and giving 
Oeorge “next choice * on the same terms, she declared it to 
be her wish, in sharp contradistinction, that the same “offer 
he made to each of the daughters in the order of their re¬ 
spective ages that may he living at that time" (the date of 
the death or marriage of the life tenants). 

The situation is practically identical with that presented 
by the will of William Parr, discussed and construed in 
Poor vs. Vonsidine . supra. Under that will the property was 
left to John M. Parr, a son. for life. In case he died, leav¬ 
ing a child or children, then to his wife. Maria, for her life. 
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with remainder over to such child or children. At his 
death John M. Barr left one child, Marv Jane Barr, who 
died during the lifetime of her mother. The court ruled 
that the estate of Mary Jane Barr “became indefeasible and 
absolute .upon the death of her father, and was in no way 
affected by her death in the lifetime of the life tenant, her 


mother. 

So here. The estate of Osceola became indefensible and 
absolute on the death of his mother and was not affected by 
his death in the lifetime of the life tenant. 


The manifest purpose of Ann Green in the first codicil, in 
giving Osceola first choice, was to equalize, as far as she 
could, with property she had not specifically disposed of, the 
inequalities of the will in respect of the devises to her sons. 


lo George and his heirs she had given land worth $8,950. 
I his was subsequently (1806) confirmed by an absolute < 



and put beyond the reach of possible codicils. 

To Osceola she had given a rugged and inaccessible pas¬ 
ture field, unavailable for any valuable use then in sight and 
worth only $1,000. Mrs. Quesenberrv was separately pro¬ 
vided for and her other daughters were all married except 
Bebecca Ann Green and Maria G. Devereux. For these, 
therefore, she set apart the usufruct of what was left of Hose- 
dale with remainder over to Osceola. 

Bven with this addition to the specific devise to Osceola, 
the portions of her property given by Ann Green to her two 
sons are strikingly unequal. Taking as a basis of compari¬ 
son the valuation of the several parcels for purposes of taxa¬ 
tion for the years 1871-2 (R., p. 247), which may be con¬ 
sidered near enough for purposes of illustration, it appears 
that the “front field,” devised to George, was worth $8,950: 
that the “new ground field,” devised to Osceola, was worth 
$1,000, and that the residue, assessed to Maria Devereux and 
Ann R. Green, was worth $8,060, after deducting $2,000. 
the approximate value of the portion of the residue devised 








22 


to Mrs. Quesen berry by the second codicil. But this residue 
\\ us subject to an obligation of $4,000 to be paid the sisters 
other than the life tenants, and the enjoyment of it by 
Osceola was postponed until the death or marriage of the 
life tenants. 

Neither married. Maria G. Devereux died December 14. 
1002, and Ann R. Green died May *21, 1008. Assuming 
that the reasonable expectancy of life of the two life tenants 
was only twenty years (although they actually lived thirty- 
two and thirty-eight years, respectively, after the execution 
of the codicil) the then present worth of the interest of Osce¬ 
ola in the land devised by the codicil was about $1,827, ac¬ 
cording to life insurance mortuary tables, under which the 
present worth of a dollar payable at the end of twenty years 
is $0.456387. So that the then present worth of the pro¬ 
vision made for Osceola by the will and the first codicil was 
but $2,827, or less than one-third in value ($8,050) of the 
portion devised to George. 

It is without the bounds of reason to contend that it was 
the intention of the testatrix that the child or children of 
Osceola should take nothing under this devise unless he out¬ 
lived the life tenants, but that the property would revert 
to George and his heirs, although they had already received 
nearly one-half of Ann Green’s property. Such an interpre¬ 
tation would he at variance with the natural interpretation 
of the language used in the will and abhorrent to justice and 
equity. 

But while it is manifest that Ann Green had in her mind 
. ^ ed scheme of testamentary disposition there is 

a suggestion, a hint, both in the will itself and in the first 
codicil, that she would like such of her property as had not 
been specifically devised to be equally divided among her 
heirs, or, as she expresses it, among her “heirs generally.” 
In the first codicil, which deals entirely with the residuary 
estate, she directs that if neither of her sons nor any of her 
daughters take in remainder, subject to the terms of that 






codicil, the land be sold lor what it may bring and divided 
among my heirs generally. At the time she was disposing 
ol property worth, for purposes of taxation at least, a fact 
presumably well known to the testatrix, but little more than 
$8,000. It was an old, worn-out farm which would not 
yield a living to its owners. After her death, Rebecca Ann 
(ireen and Mrs. Devereux “were poor.’* They could get 
nothing from the land in which they had a life estate. 
1 he\ had no means ol support except what was obtained by 
Mi» (been taking boarders at the house; she was getting 
old; she had to work very hard;” the “place was a very de¬ 
cided burden to him (Osceola) on account of the taxes” 
(testimony of Mr. Oordon, R., p. 92). But if Ann Green 
entertained this feeling towards the “heirs generally,” when 
dealing with property which was a positive burden to its 
owners, what would have been her feeling could she have 
foreseen that within twenty-live years a part of the place 
would sell for upwards of $150,000, a sum that to her mind 
exceeded the “wealth of Ormus and of Ind?” 

\\ hen lie came to make his will Osceola recognized and 
respected this lingering desire of his mother, lie manifestly 
lelt, as any right-minded brother must have done under tl.e 
circumstances, that the chances of Fortune had given him 
a much larger share of his mother’s estate than he was prop- 
cil\ entitled to and under the inspiration engendered bv 
that leeling the scheme of his will was evolved. 

So intent was he about this, that before taking the final 
formal step indicating acceptance of the terms of the devise 
and thereby vesting in himself an indefeasible fee-simple 
title to the property, Osceola made the will, thus putting it 
beyond the power of his daughter, if she saw fit to do so, to 
claim the entire property for herself. 

In the will itself, executed February 3, 1892, seven days 
before he had formally declared his intention to “accept 
the property and before the sale to Waggaman, he divided 
his estate into two parts which he described as “First” and 
‘Second.” 





I nder subdivision “I* irst lie disposes of his general estate 
as contradistinguished from the estate he held subject to the 
lile estate of his sisters Kel>eeca Ann Gieen and Maria 
Devereux. lie seems to have anticipated that this estate for 
life might not be terminated for some vears (or just what 
actually happened), and possibly cause delay in the distribu¬ 
tion of 1 j is other property. 

The property included in the I irst subdivision consisted 
only ol what he himselt had earned and saved bv his own 
endeavors, for six years before (October '17). 1N,S<>) he had 
conveyed the ‘New Ground I* ield devised to him in the 
will to trustees to hold for the benefit of his wife with re¬ 
mainder to his daughter under certain conditions. Out of 
his savings he set apart $o.000 for each of his sisters, Rebecca 
Ann Green and Maria Devereux. to help them further l>ear 
the burden of carrying Kosedale until such time as a part or 
all of it might be sold t<> advantage. Then after making 
another small j>ecuniary legacy, he gave the rest of the prop¬ 
erty in this subdivision in trust for the use of his daughter 
for life, with remainder to her children if any; if she died 
without issue then to the right heirs of his mother. Ann 
Green. 

I nder subdivision ••Second" he included only “property 
in the Distiiet of Columbia known as Rosedale and vested 
in me (him) subject to the life estate of my (his) sisters. 
Rebecca Ann Green and Maria G. Devereux" and directs 
that it Ik? sold by his executors and the proceeds thereof dis¬ 
tributed as follows: 


One-third in trust for his daughter Kasie for life and re¬ 
mainder to her children. In ease of her death without issue 
then to the right heirs of his mother Ann Green, they to 
take per stirpes and not per capita. 

The remaining two-thirds of the proceeds he directs shall 
be distributed as follows: 

One-sixth to his brother George F. Green or to his chil- 
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dren in equal shares, the children of any deceased child to 
take its parent's share. 

One-sixth to his sister Hose R. Quesenberry and her chil¬ 
dren. 

One-sixth to Mary Imogen Lewis and her children. 

One-sixth to his sister Louisa K. Norton and her children. 

One-sixth to his nephew Augustin G. de lturbide. 

One-sixth to his cousin Louisa E. Cammack and her chil¬ 
dren. 

B} a codicil to the will, dated the second of September, 
18J3, and after the \\ aggaman sale, he directs that the pro¬ 
ceeds of this sale and also the proceeds of the unsold part of 
Rosedale be distributed in accordance with the directions of 
the will. 

By a second codicil dated the 7th day of June, 1895, he 
revokes the bequest made in the will to Augustin G. de 
lturbide and directs that this sixth be equally divided be¬ 
tween his brother George or his children and Mrs. Quesen- 
berry, Mrs. Norton, Mrs. Lewis and his cousin Mrs. Cam- 
mack. In this codicil, however, he excepts from sale the 
Homestead and about two acres of ground around it, and 
devised the part thus reserved to trustees to hold for his 
daughter for life, remainder to her issue. In the event of 
her death without issue, he directs that the part so reserved 
be conveyed to his brother George, if then living, but if not 
living to his oldest living son. 

In addition to these provisions of his will and codicil 
Osceola, by the deed dated October 26, 1886, conveyed the 
“New Ground Field'' to trustees to hold for the benefit of 
his wife for life with remainder to his daughter with the 
proviso that in the event of her death in the lifetime of her 
mother the proceeds should revert to him and his heirs, or 
in other words, to the “heirs generally ” of his mother, Ann 
Green. 

It will be noticed that, in disposing of the residuary estate 
acquired under the first codicil, although Osceola in his will 
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directs that one-third of it be set apart for the use of the 
daughter for life, he carefully provides that in case the 
daughter dies without children the property shall revert and 
he equally divided among the beneficiaries named in the 
will. No one of these tieneficiaries has as good cause to com¬ 
plain ol this provision as the daughter herself. Had she 
been consulted she most certainly would have preferred a 
one-sixth interest in the property absolutely to one-third of 
it for life. She would then have taken something under the 
"iU that she might touch and call her own. 

It thus appears that Osceola C. Green made practically 

the same disposition of the property coming to him under 

his mother's will that Ann Green might have made had she 

been,living at the date of the Waggaman sale, except that 

her granddaughter, Osceola's child, would in ail probability 

have received a child's portion. Even and exact fairness as 

between brothers and sisters and their children is shown by 

Osceola in the distribution of the very handsome property 

he acquired under the codicil. By bearing the burden of 

that property for the twenty-two lean years following his 

mothers death, lie preserved the estate until the growth of 

the Capital City gave a value to the property way beyond 

au > po.vible dream Ann Green could have had in her life¬ 
time. 

Though this “unearned increment” was rendered possible 
only because Osceola paid the taxes during all those years 
and caused necessary repairs to the residence to be made out 
of his own earnings, without assistance from George, lue took 
no special benefit or advantage of it for himself or his child, 
but let in his brothers and sisters aud their children to share 
equally in this sudden and unexpected streak of good for¬ 
tune. In other words, he carried out what he seemingly 
conceived might have been the intention of his mother, as 
indicated in the closing lines of the first codicil: 
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* * * “It is my will that all furniture, house & 
land that has been left to my daughters Maria Rev- 
ereux & Rebecca Ann Green for their lifetime be 
sold for what it may bring and divided among my 
heirs generally.” 


For these reasons, among others, it is submitted that the 
decree of the court below should be affirmed. 

SAMUEL MADDOX, 

H. PRESCOTT GATLEY, 

BARRY MOHUN, 

Attorneys for Easie C. Gandell. 
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